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NOTE ON THE SCOPE OF THIS MATERIAL

This material is designed to provide general guidance about an aspect of nonprofit corporate governance in the specific and limited context of the governance questions contained in the new IRS Form 990 (published by the IRS in 2008 and applicable to 990 filers based on a 2009-2011 filing year phase-in period depending on the size of the nonprofit). It is intended to provide some general guidance on the establishment of processes and/or policies to address a specific governance question in the Form. The subject matter of that question implicates a broad array of legal and practical issues ranging far beyond the immediate subject matter of the question itself. This material may address some of those issues but does NOT attempt to review them comprehensively and is NOT intended to be relied on for guidance on how they should be addressed in any specific situation.
Whether or not a nonprofit organization adopts a specific governance process or policy (or modifies an existing one), either in response to the disclosure requirements of the new IRS Form 990 or to change its governance practices for other reasons is a matter to be carefully considered by that organization, with input from its board and advisors and evaluation of its specific circumstances. The IRS has explicitly stated that adoption of the policies and practices about which the new Form 990 asks is not mandatory, although the IRS has also indicated that it attaches significance to the manner in which all tax-exempt nonprofit organizations govern themselves.  These sample policies are not intended to suggest that the policy is appropriate for every nonprofit organization nor that, if a policy on that topic is determined to be appropriate, the formulations in the samples necessarily fit the needs of an individual nonprofit organization. A customized approach, with outside professional advice, is recommended. Accordingly, this material is intended as general information for legal practitioners advising nonprofit organizations as to their governance and does not constitute legal advice for any particular nonprofit organization. 

Although the subject matter of this material may have relevance to nonprofit organizations that are not required to file informational tax returns with the IRS or are permitted to file on an IRS form other than Form 990, the focus of this material is 990 filers. While this material is meant to apply to Form 990 filers who are exempt under Section 501(c) of the Internal Revenue Code, certain portions of this material may be applicable only to Section 501(c)(3) organizations. In addition, although this material may be of assistance with respect to nonprofit organizations that are not subject to oversight under California law, there may be portions of this material that are relevant only to nonprofits organized under, or (by reason of their California-related activities) otherwise subject to, California law.

The reader has permission to copy, modify and otherwise use these policies for the reader's or his or her client's use. All other rights are reserved by the copyright holder.

A.
Sample Prior Distribution and Review Policy 
FORM 990 REVIEW POLICY


I.  
Purpose of the Policy.  The purpose of this policy is to create a process for preparation and review of the Form 990 and its distribution to all board members of [Name of Organization] (the “Organization”) prior to filing with the Internal Revenue Service.  This process will provide the board members the opportunity to review the Form 990 while also ensuring that annual filing deadlines may be met.


II.   
Procedure for Preparation and Review of Form 990.  


A.
Preparation of Form 990.  The Organization’s [insert title, e.g., Chief Financial Officer, or senior management] is responsible for the timely preparation of the Form 990.  The Organization’s [title] may confer with accountants and legal counsel of the Organization with respect to drafts of the Form 990.

B.
Review of Form 990 Before Filing.  Copies of the completed draft Form 990 (including required schedules) will be distributed to [insert appropriate officer(s) or committee, e.g., the Audit Committee] in either electronic or paper form for review and approval.  Any questions or concerns will be noted and addressed, and management staff will ensure that changes are incorporated into the Form 990 as appropriate. 

[THE FOLLOWING SENTENCE WOULD BE ADDED ONLY IF FULL BOARD REVIEW AND APPROVAL WILL BE FEASIBLE BEFORE FILING DEADLINE] 

Copies of the draft Form 990 will then be distributed to the Board of Directors in either electronic or paper form for review and approval.  Any questions or concerns will be noted and addressed, and management staff will ensure that changes are incorporated into the Form 990 as appropriate.

III.
Distribution of Form 990 to All Members of Governing Body.  After all input has been appropriately addressed, the final version of the Form 990 (with required schedules) will be distributed to every voting member of the Organization’s board of directors prior to filing with the IRS.  The final form may be distributed either in paper or electronic form in any manner deemed appropriate by the Organization’s [insert title, e.g., “Chief Financial Officer”, or “Chairperson”].

IV.
Filing of Form 990.  After the final version of the Form 990 has been distributed pursuant to paragraph III above, management staff will cause the final Form 990 to be filed as required.

B.
  Sample Flexible Distribution and Review Policy
FORM 990 REVIEW POLICY


I.  
Purpose of the Policy.  The purpose of this policy is to create a process for preparation and review of the Form 990 and its distribution to all board members of [Name of Organization] (the “Organization”) whether before or after filing with the Internal Revenue Service.  This process will provide the board members the opportunity to review the Form 990 while also ensuring that annual filing deadlines may be met.


II.   
Procedure for Preparation and Review of Form 990.  The Organization’s [Insert title, e.g., Executive Director] is responsible for the timely preparation of the Form 990.  The Organization’s [title] may confer with accountants and legal counsel of the Organization with respect to drafts of the Form 990.  

[THE FOLLOWING SENTENCE WOULD BE ADDED ONLY IF ADDITIONAL REVIEW IS FEASIBLE BEFORE FILING DEADLINE]

Copies of the completed Form 990 (including required schedules) will also be reviewed by [insert appropriate officer(s) or committee, e.g., the Audit Committee or “Treasurer”].  

Any questions or concerns will be noted and addressed, and the [title] shall ensure that any appropriate changes are incorporated into the Form 990, which then shall be signed by the Executive Director or other authorized officer of the Organization. 

III.
Filing of Form 990 (with possible prior distribution to the governing body). 

The Form 990 shall then be filed with the IRS on a timely basis; provided, if management considers it feasible and appropriate under the circumstances, it may distribute the final version of the Form 990 (with required schedules) to every voting member of the organization’s Board of Directors prior to filing with the Internal Revenue Service.  The final form may be distributed either in paper or electronic form in any manner deemed appropriate by the Organization’s [insert title, e.g., “Chief Financial Officer”, or “Chairperson”].
IV.
Distribution of Form 990 to All Members of Governing Body.  A copy of the filed Form 990, if the final version was not circulated prior to filing, shall be circulated to the Board of Directors as promptly as reasonably practical after the filing, and in no case later than its next regular meeting following such filing.  For the manner of distribution, see III. above.
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