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GENERAL OVERVIEW

Please note Class Counsel represents the class in the Beaudette lawsuit, but does not represent
you in your individual PCAFC claim or appeal. This toolkit is meant to serve as a guide for
veterans and caregivers seeking to appeal their Caregiver Program benefit determinations. It
contains:

(1) a general overview of right to appeal and who qualifies;

(2) a template brief; and

(3) a sample declaration detailing daily activities a caregiver performs.

You can learn more about the Caregiver Program in APPENDIX A.

An Overview of the Beaudette litigation.

The Beaudette! litigation was filed on behalf of veterans and caregivers for the denial of due
process rights in benefit determinations under the Program of Comprehensive Assistance for
Family Caregivers (PCAFC or Caregiver Program). You can read the full decision here.

In April 2021, the U.S. Court of Appeals for Veterans Claims mandated Veterans Affairs (VA) to
permit claimants to appeal these benefits decisions to the Board of Veterans’ Appeals (BVA or
Board). The court also certified a class of claimants who previously received Caregiver Program
benefit decisions but were not permitted to appeal to the Board.? The court ordered that VA provide
notice to members of the class the right to appeal and the proper procedure to do so.

Those who appeal to the Board may be entitled to reinstatement to the program, increased benefits,
and/or back pay of benefits previously denied.

Who is included in the Class?

The class includes “all claimants who received an adverse benefits decision under the Caregiver
Program, exhausted the administrative process under the VHA, and have not been afforded the
right to appeal to the Board of Veterans’ Appeals.”

After the court’s decision, VA agreed to allow all claimants who received a benefits determination
to appeal to the Board, regardless of whether they exhausted the administrative review process
under the VHA. If you have ever received a benefits determination, you may appeal to the Board.

You do not have to do anything to be included in the class. Even if you are not a member of the
class, if you have applied for the Caregiver Program and received a decision with which you
disagree, you are still entitled to appeal the decision to the BVA.

' Beaudette v. McDonough, 34 Vet. App. 95 (2021).
2 https://www.vacaregiverclassaction.com/




I. APPEALING TO THE BOARD OF VETERANS’ APPEALS (BOARD OR BVA)

If you would like to appeal through the VHA Clinical Review Process, you can find more
information in APPENDIX B.

How to appeal to the Board depends on when the VA made its decision.
Appealable decisions include initial VA Form 10-10CG application decisions, eligibility
decisions, or any other PCAFC decisions in which you disagree. All decisions are appealable to

the Board. You do not need to exhaust the administrative review process under the VHA.

PCAFC decisions issued before February 09, 2019: You must complete VA Form 10-307 —
PCAFC Notice of Disagreement (NOD), and mail it to: Veterans Affairs Evidence Intake Center
PO Box 5154 Janesville, WI 53547. Please keep a copy for your records.

PCAFC decisions issued on or after February 09, 2019: Complete VA Form 10182 — Decision
Review Request: Board Appeal Notice of Disagreement (NOD), and mail it to: Board of Veterans’
Appeals P.O. Box 27063 Washington, DC 20038. You may also fax it to (844) 678-8979. Please
keep a copy for your records.

e Board Review Options:
(1) Direct Review will proceed to a Veterans Law Judge (VLJ) for decision without the
submittal of additional evidence in support of your appeal or a hearing.

(2) Evidence Submission allows for you to submit additional evidence in support of your
appeal or have a hearing with a VLJ.

(3) A Hearing is an option if you want a hearing with a VLJ. You may also provide
additional evidence.

You may not fill out a Supplemental Claim, Higher-Level Review, and Board appeal all at the
same time. You may only pursue one option but may withdraw a previous request to pursue
another.

What if I’ve received multiple benefits decisions under PCAFC?
You may appeal more than one decision, but you need to identify each decision you are appealing
on the appropriate Notice of Disagreement (NOD) form, as explained above.

What is the deadline to appeal to the Board?
You have one year from the date of the notice of your right to appeal to the Board with a copy of

a Caregiver Program benefits decision.



If you have not received a notice with a copy of a Caregiver Program benefits decision, the one-
year deadline does not apply. You may still appeal, and it is recommended that you do so as soon
as you have enough information to fill out the correct form or forms.

Whatif I don’t have a copy of the VA’s decision?

If you need information required to appeal, you can request your PCAFC decision from the VA
by filling out VA Form 10-306 — Request for Information About Program of Comprehensive
Assistance for Family Caregivers (PCAFC) Decisions. Please keep a copy of the written request
for your records. Submitting a Form 10-306 does not qualify as an appeal to the Board.

VA is only able to release information about the person identified in Section I of the form who is
requesting and authorizing the release of this information. If multiple people are requesting
information about themselves, each person must submit a completed VA Form 10-306.

If you request a copy of the PCAFC decision and VA cannot find it, VA will try to give you the
information needed to file an appeal.

If VA does not respond to your Form 10-306 request for more information, or does not provide
you with enough information about your Caregiver Program decision so that you can fill out the
Notice of Disagreement form, please contact Class Counsel at 1-888-487-5511.

If you already know enough about your decision — including the reason you want to appeal and
whether the decision was made before or after February 19, 2019 — you can simply appeal to the
Board.

How long will it take to receive a decision from the Board?

PCFAC reviews using the VHA Clinical Review Process takes about 18 months to complete. Due
to the new type of review afforded by the Beaudette litigation, VA has not provided an estimated
range of time for decisions.

What if I disagree with the Board’s decision?
VA Form 4597, which provides information on further appeals options, will be included in the
decision notice issued by the Board.




I want help filing my appeal.

You can receive help with your individual claim or appeal from a Veteran Service Officer (VSO),
an attorney, or agent accredited by VA. For a list of VA-recognized organizations and VA-
accredited individuals that are authorized to help with VA benefits claims, visit here.

You may also contact VA’s Caregiver Support Line (CSL) at 1-855- 260-3274.
e CSL expanded hours are:
o Monday-Friday 8 a.m.-10 p.m. ET
o Saturday 8 a.m.-5 p.m. ET

Can I reapply for Caregiver Program Benefits?
If you are not currently participating in PCAFC and would like to be, VA encourages you to
reapply. On October 1, 2020, regulatory changes went into effect that could impact your eligibility.

Individuals who wish to be considered for designation by VA as Primary or Secondary Family
Caregivers must submit a joint application, along with the Veteran or Service member. You are
allowed to reapply for PCAFC benefits and also appeal your past PCAFC decisions to the Board
at the same time.

For more information on how to apply or reapply for PCAFC, visit here. Individuals may also call
the Caregiver Support Line (CSL) at 855-260-3274 for more information or assistance with the
application.

II. FILLING OUT THE REQUIRED FORMS FOR YOUR APPEAL

VA has provided guidance on how to fill out the required forms for your appeal, which you may
view below.

e VA Form 10-307
e VA Form 10182




TEMPLATE BRIEF

*kk

The goal of this template is to assist the attorney and/or veteran in determining what is
applicable to the brief for their appeal. It also provides both information and ideas on what to
include in the brief.

Please make sure to delete all information that is not applicable to the brief prior to sending
the final product. The bolded, all capital letter sections are topic headings to organize your
brief. The blue italic text is either instructions or additional tips to discuss with the veteran to
build their brief, which should not be included in the final product. You may remove bullet

points and indents to reflect a clean paragraph format.
LS

Brief in Support of [VETERAN’S FIRST AND LAST NAME]’s
Program of Comprehensive Assistance for Family Caregivers (PCAFC) Appeal

STATEMENT OF FACTS

Here you will provide a statement of facts to tell the veteran’s story. Start the narrative by
explaining the service history and service-connected disabilities of the veteran. Where feasible,
for all incidents, include dates (specific or approximate).

[Veteran’s Name] is a [Military Branch] veteran who is currently rated by the VA as  (at least
70%) percent disabled. /He/She/They] [are/is] service-connected for (List Service-Connected
Conditions).

In addition, you will want to include the veteran’s approval and denial history under PCAFC.
e When did you apply for the program?
o Were you denied or approved initially?
e How many times have you applied?
e When were you denied/removed from the program, and for what reason?
e How has your removal from PCAFC affected your life, level of care, expenses, etc.?

ARGUMENTS

[Veteran'’s first and last name] respectfully requests this Board to reinstate //im/her/them] and
[his/her/their] Caregiver(s) into the Program of Comprehensive Assistance for Family
Caregivers (PCAFC) for the following reasons:



I.  The veteran meets all of the eligibility requirements of the PCAFC
II.  The Caregiver meets all of the eligibility requirements of the PCAFC
1II.  Insert relevant legal theories under their own separate roman numeral

*kk

Section I and Il including veteran and caregiver eligibility are required for every brief.
Without meeting the eligibility requirements, there is no valid appeal to be made. Thus, these
two sections must be completed.

Remember — Veterans with service-connected disabilities from May 7, 1975 to September 11,
2001, will not be eligible for Caregiver benefits until October 2022.

*kk

I. [VETERAN’S NAME]’S DISABILITIES AND NEED FOR CAREGIVING
SATISFY THE ELIGIBILITY REQUIREMENTS FOR THE CAREGIVER
PROGRAM

To be eligible for the Program of Comprehensive Assistance for Family Caregivers (PCAFC),
(A) the individual must be a veteran, who possesses a single or combined service-connected
disability incurred or aggravated during the line of duty; (B) is in need of in-person personal care
services for a minimum of six continuous months; (C) it is in their best interest to participate; (D)
personal care services provided by the Family Caregiver would not simultaneously and regularly
be provided by or through another individual or entity; (E) the individual receives care at home
or will do so if VA designates a Family Caregiver; (F) the individual receives ongoing care from
a Primary Care Team or will do so if the VA designates a Family Caregiver. 38 § U.S.C. §
1720G.

If you would like to review the eligibility requirements, you may do so in APPENDIX C.

A. [Veteran’s Name| Is a Veteran Who Is Currently Rated as _ (af least 70%) Percent
Disabled with /a/multiple] Service-Connected /Disability/Disabilities| Incurred due to
[His/Her/Their| Service.

Remember — Veterans with service-connected disabilities from May 7, 1975 to September 11,
2001, will not be eligible for Caregiver benefits until October 2022.

To be eligible for the Caregiver Program, the individual must be a veteran, who possesses a
single or combined service-connected disability incurred or aggravated during the line of duty.
38 § U.S.C. § 1720G. [Veteran’s name] entered the /Military Branch] on [date] and was
discharged /status] (discharge status must be other than dishonorable) on [date]. [Veteran’s



name] is currently  (at least 70%) percent disabled with /a/multiple] service-connected
[disability/disabilities] incurred due to /his/her/their| service. (List the disabilities and make
sure to reference any medical records corroborating the service connection and rating)

B. [Veteran’s Name| Requires Personal Care Service For a Minimum of Six Months
due to [the Inability to Perform ADLs and/or a Need for Supervision, Protection, and
Instruction].

The veteran must require assistance every single time performing an ADL. Requiring
assistance only some of the time does not meet the eligibility requirements.

Remember — the VA is really looking at how the veteran’s Service-Connected Disabilities
prevents them from performing ADL’s. The MISSION Act expansion now allows for the VA to
consider non-service connected disabilities as well as service-connected disabilities. As such, if

the veteran has both service-connected and non-service-connected disabilities, focus primarily
on the service-connected disabilities, and then highlight how the veteran’s non-service connected
disabilities also prevent them from performing ADL'’s.

PCAFC requires that the veteran must be in need of in-person personal care services for a
minimum of six continuous months based on an inability to perform an activity of daily living or
a need for supervision, protection, or instruction. 38 C.F.R § 71.25. [Veteran’s name] satisfies
this requirement by requiring personal care services for a minimum of six continuous months due
to [inability to perform ADLs and/or a Need for Supervision, Protection, and Instruction].

If the veteran only requires assistance with ADLs, use (Sample Language 1). If the veteran only
requires supervision, protection, and instruction, use (Sample Language 2). If the veteran
requires both, use both.

(Sample Language 1) Currently, [veteran’s name] requires assistance with //ist ADLs].
(You will want to list every ADL that the veteran needs assistance with and how the
caregiver assists them.) This assistance is required every time /veteran’s name] performs
the listed activities.

(Sample Language 2) [Veteran's name] demonstrates a continual need for supervision,
protection,  and instruction. (You will want to list every need for supervision that the
caregiver performs.) This supervision, protection, and instruction is required every time
[veteran’s name] performs the listed activities.



[Caregiver’s name] has been assisting /veteran’s name] for (list time period), and [veteran’s
name] requires their assistance for /at least six continuous months/indefinitely/specified time
period].

To describe the veteran’s inability to perform ADLs and/or need for supervision, you may
reference APPENDIX D.

C. Itis in the Best Interest of [Veteran’s Name/ to Participate in the Caregiver
Program.

Best interest is defined as “a clinical determination that participation in such program is likely to
be beneficial to the veteran or servicemember. Such determination will include consideration, by
a clinician, of whether participation in the program significantly enhances the veteran's or
servicemember's ability to live safely in a home setting, supports the veteran's or
servicemember's potential progress in rehabilitation, if such potential exists, increases the
veteran's or servicemember's potential independence, if such potential exists, and creates an
environment that supports the health and well-being of the veteran or servicemember.” 38 C.F.R
§ 71.15.

You will need a clinical determination corroborating the veteran’s disabilities and need for
continuous assistance in ADLs and/or supervision.

D. Personal Care Services Provided by the Family Caregiver Would Not
Simultaneously and Regularly Be Provided by or Through Another Individual or
Entity.

E. [Veteran’s name] receives care at home or will do so if VA designates a Family
Caregiver.

F. [Veteran’s name] receives ongoing care from a Primary Care Team or will do so if
the VA designates a Family Caregiver.



II. [CAREGIVER’S NAME] SATISFIES THE ELIGIBILITY REQUIREMENTS FOR
THE CAREGIVER PROGRAM TO BE DESIGNATED AS A PRIMARY
CAREGIVER

To be eligible as a Caregiver, an individual must (A) be 18 years of age, (B) be a family member
of the veteran or someone who lives with the veteran full time, (C) be initially assessed by VA as
being able to complete caregiver education and training, (D) complete caregiver training and
demonstrate the ability to carry out care requirements, and (E) not be determined by VA as
neglectful or abusive towards the eligible veteran. 38 C.F.R. § 71.25.

[Caregiver’s name] satisfies the requirements and is eligible to be designated as a primary
caregiver. (List the caregiver’s age, whether they are a family member or someone who lives
with the veteran full time. In addition, state when they were assessed by VA as being able to
complete the caregiver education training, when the training was completed, that the caregiver
is able to carry out care requirements, and has not been determined as neglectful or abusive.)

*kk
Below are legal theories that you will want to include based on the relevance to the veteran’s
particular facts and reason for denial/appeal. You will likely not need or be able to make all of
these arguments, but they are provided so that you may make as many arguments as possible.
This may not cover all applicable law to your specific case, and it may be best to hire an

attorney if able.
*kk

III. VA FAILED ITS DUTY TO ASSIST THE VETERAN IN OBTAINING
EVIDENCE NECESSARY TO SUBSTANTIATE THE CLAIM

VA is obligated to “make reasonable efforts to assist a claimant in obtaining evidence necessary
to substantiate the claimant’s claim for a benefit under a law administered by the Secretary.” 38
U.S.C.S. § 5103A. The VA is not required to assist if there is no reasonable possibility that any
assistance the VA would provide would substantiate the claim or “the evidence obtained
indicated that there is no reasonable possibility that further assistance would substantiate the
claim.” 38 U.S.C.S. § 5103A(a)(2); 38 C.F.R. § 3.159(d) (2021). Instances in which the VA is
not required to assist are (1) applications demonstrating ineligibility for benefits due to lack of
qualifying service, lack of veteran status, or other legal ineligibility; (2) asserted claims that are
inherently incredible or clearly without merit; (3) claims that request a benefit that are not
entitled as a matter of law. 38 C.F.R. § 3.159 (d)(1)—(3) (2021).



Here, evidence of (state the reason the veteran was denied from the Caregiver Program) triggers
a duty to assist because medical evidence would substantiate the claim. Moreover, [veteran’s
name]’s claim does not fall under any of the exceptions.

A. VA Violated Its Statutory Duty to Obtain Existing Records

VA is required under 38 U.S.C.S. § 5103A(c) to “make reasonable efforts” to obtain the
veteran’s service medical records, other relevant records concerning a claimant’s service, VA
medical and treatment records, and relevant records held by any “Federal department or agency
that the claimant adequately identifies and authorizes the Secretary to obtain.”

The Secretary is required to attempt to obtain “(1) the veteran’s service medical records, (2)
relevant private medical records (if the veteran provides information sufficient to locate such
records), (3) VA medical and treatment records (if the veteran provides information sufficient to
locate such records), (4) Veterans Health Administration (VHA) Quality-Assurance records (if it
is determined by the VHA or VA Office of General Counsel that the records sought are not
privileged and confidential and, thus, not protected by 38 U.S.C.S. § 5705), (5) other records
‘pertaining to the claimant’s active military, naval, air, or space service that are held or
maintained by a governmental entity,” and (6) any other records held by any Federal department
or agency (if the veteran provides information sufficient to locate such records).” 38 U.S.C.S.

§ S103A(b)(3)(A).

B. VA Violated Its Statutory Duty to Provide a Medical Examination or Opinion

VA is required to provide a medical examination or opinion “when such an examination or
opinion is necessary to make a decision on the claim.” 38 U.S.C.S. § 5103A(d). An examination
or opinion is necessary when the record contains:

“(1) competent evidence of a current disability or persistent or recurrent symptoms of a

disability, and (2) evidence establishing that an event, injury, or disease occurred
in service or establishing certain diseases manifesting during an applicable presumptive
period for which the claimant qualifies, and (3) an indication that the disability or persistent
or recurrent symptoms of a disability may be associated with the veteran’s service or with
another service-connected disability, but (4) insufficient competent medical evidence on
file for the Secretary to make a decision on the claim.” McLendon v. Nicholson, 20 Vet.
App. 79, 86 (2006).

The first element “requires only (1) an assessment of whether there is evidence of a current
disability or persistent or recurrent symptoms thereof and (2) an assessment that such evidence
is competent.” McLendon v. Nicholson, 20 Vet. App. 79, 86 (2006).



The second element is satisfied if “the record contains (a) statements from the claimant or other
witnesses about an in-service event, injury or disease that he or she observed; or (b) service
department records documenting an in-service event, injury or disease.”
- Presumptive service connection disabilities are satisfied by by evidence showing that the
claimant “has a disease or symptoms of a disease listed in [the VA’s presumptive service
connection regulations]| manifesting during an applicable presumptive period, provided

2

the claimant has the required service or triggering event to qualify for that presumption.

38 C.F.R. § 3.159(c)(4)(i)(B).

The third element is a “low threshold,” requiring “only that the evidence ‘indicates’ that there
‘may’ be a nexus between” the in-service event and the current disability or symptoms.

The fourth element may be met even if the record contains a negative medical nexus opinion.

Here, an examination or opinion is necessary to determine whether /veteran’s name] is eligible
for the Caregiver Program. The AOJ recognizes /veteran's name]’s current service-connected
disabilities, thus satisfying the first, second, and third elements. As for the fourth element, there
is no medical record on file that confirms that it is less likely than not that /veteran’s name]
meets the requirements.

C. VA Violated Its Duty to Ensure That Any Medical Examination or Opinion It
Obtains Is Adequate

Even if there is a record on file confirming it is less likely than not that the veteran is eligible
(requiring help with ADLs, supervision, etc.), the medical examination may be inadequate.

You can find the Veterans Benefit Manual list of arguments for inadequacies in APPENDIX E.

An adequate medical examination “is based upon consideration of the veteran’s prior medical
history and examinations and also describes the disability in sufficient detail so that the Board’s
‘evaluation of the claimed disability will be a fully informed one.”” Barr v. Nicholson, 21 Vet.
App. 303, 311 (2007).

IV. VA FAILED ITS DUTY TO NOTIFY THE VETERAN OF ANY EVIDENCE NOT
PREVIOUSLY PROVIDED THAT IS NECESSARY TO SUBSTANTIATE THE
CLAIM

VA is required to inform the claimant of “any information, and any medical or lay evidence, not
previously provided to the Secretary that is necessary to substantiate the claim.” 38 U.S.C.S.



§ 5103(a). Here, VA did not notify /veteran’s name] that evidence was required to show a /need
of care for 6 months or longer, assistance with ADLs, supervision, or whatever was the reason
for denial/removal from the Program].

V. VA ERRED IN ITS ASSESSMENT OF THE EVIDENCE
A. VA erred in its assessment of medical evidence

VA cannot reject a medical opinion for the sole reason that the examiner did not review the
veteran’s VA claims file, the opinion was based on the history given by the veteran, and/or it is
unclear if the examiner employed a certain test. Nieves-Rodriguez v. Peake, 22 Vet. App. 295,
301 (2008); Kowalski v. Nicholson, 19 Vet. App. 171, 179-80 (2005); Savage v. Shinseki 24 Vet.
App. 259, 269 (2010). Moreover, this restriction is limited to instances “in which the missing
information is relevant, factual, and objective—that is, not a matter of opinion—and where the
missing evidence bears greatly on the probative value of the private examination report.” Savage,
24 Vet. App. at 270.

Here, a decision regarding /veteran’s name]’s [need of care for 6 months or longer, assistance
with ADLs, supervision, or whatever was the reason for denial/removal from the Program] bears
greatly “on the probative value” of the examination and is relevant to their eligibility for the
Caregiver Program. Instead of rejecting /veteran’s name], the VA should have requested
clarification from the private physician. See Savage, 24 Vet. App. 259, 269 (2010).

B. VA erred in its assessment of relevant lay evidence

VA cannot deem lay evidence not credible solely based on “the lack of contemporaneous
medical evidence.” Buchanan v. Nicholson, 451 F.3d 1331, 1334-36 (Fed. Cir. 2006). Lay
evidence may establish a credible diagnosis when “(1) a layperson is competent to identify the
medical condition, (2) the layperson is reporting a contemporaneous medical diagnosis, or (3) lay
testimony describing symptoms at the time supports a later diagnosis by a medical professional.”
Jandreau v. Nicholson, 492 F.3d 1372, 1377 (Fed. Cir. 2007).

Here, [veteran’s name] and [caregiver’s name]’s statements demonstrate /veteran’s name]’s
service-connected disabilities and the need /of care for 6 months or longer, assistance with
ADLs, supervision, or whatever was the reason for denial/removal from the Program]. Lack of
medical evidence corroborating these statements does invalidate them. In fact, /veteran’s name]
has already received a medical diagnosis for the service-connected disabilities that corroborate
the symptoms and need for care demonstrated in these statements.



VI. VA FAILED TO PROVIDE AN ADEQUATE STATEMENT OF REASONS FOR
ITS FINDINGS OF FACTS AND CONCLUSIONS OF LAW

VA “must identify those findings it deems crucial to its decision and account for the evidence
which it finds to be persuasive or unpersuasive” and must provide “the precise basis for that
decision.” Moore v. Derwinski, 1 Vet. App. 401, 404 (1991) (ellipses, insertions, and internal
citations omitted). This basis must include “an analysis of the credibility or probative value of
the evidence submitted by and on behalf of the veteran in support of his or her claim and a
statement of the reasons or bases for the implicit rejection of this evidence.” 1d.

VII. VA FAILED TO EXPLAIN ISSUES AND/OR SUGGEST SUBMISSION OF
EVIDENCE

It is “the responsibility of the VA employee or employees . . . to explain fully the issues and
suggest the submission of evidence which the claimant may have overlooked and which would
be of advantage to the claimant’s position.” 38 C.F.R. § 3.103(c)(2) (2021). The VA must “(1)
explain the outstanding issues that are material to the claim and (2) suggest that a claimant
submit evidence on an issue when the record is missing evidence on that issue or when the
testimony at the hearing raises an issue for which there is no evidence in the record.” Bryant v.
Shinseki, 23 Vet. App. 488, 496-97 (2010).

VIII. VA MADE A FINDING OF FACT THAT IS CLEARLY ERRONEOUS

A finding of fact is “clearly erroneous” when the Court “is left with the definite and firm
conviction that a mistake has been committed.” Gilbert v. Derwinski, 1 Vet. App. 49, 52 (1990)
(quoting United States v. U.S. Gypsum Co., 333 U.S. 364, 395 (1948)) (quotations omitted).

There are many challenges of the VA’s decision that fall under the “clearly erroneous”
standard. Use the language in the bullet points for what applies to the veteran’s reason for
denial/appeal.

e (hallenging a finding of the veteran’s degree of impairment resulting from a service-
connected disability is subject to the “clearly erroneous” standard of review. Brambley v.
Principi, 17 Vet. App. 20, 22-23 (2003).

e (hallenging a finding that a medical opinion is adequate is subject to the “clearly
erroneous” standard of review. D Aries v. Peake, 22 Vet. App. 97, 104 (2008).

IX. CONCLUSION

Between the time /veteran’s first and last name] was initially awarded Caregiver Benefits to
today, the severity of /his/her/their] disabilities has not improved, nor has /his/her/their]



disability rating decreased. Additionally, //is/her/their] medical records well document
[his/her/their] need for caregiving. The evidence clearly supports a finding that /his/her/their]
disabilities still cause [his/her/their] to need caregiving to keep /his/her/their| sate and healthy.



SAMPLE DECLARATION

The declaration can be from the veteran or caregiver and can be edited accordingly. The
information provided in this sample declaration is meant to serve as an example of what to write
and must be edited to fit the facts particular to the veteran and their caregiver. In addition, the
blue highlighted areas should be filled in with the veteran and caregiver’s information.

[Your Name]
[Your Address]

[Date]

[VAMC Name]
[VAMC Address]|

Re:  Appeal of VA Caregiver Program Denial
[Veteran John Doe - SSN: 123-45-6789]

Dear Sir or Madam,

I am the caregiver for Mr. John Doe. John and I are appealing the decision rendered on [Date
of Letter] denying our eligibility for the VA Caregiver Program. The VA erred in its determination
that John is capable of independently performing and completing Activities of Daily Living without
my help.

John Doe is a [Military Branch] veteran who is currently rated by the VA as [at least 70%]
percent disabled. He is service-connected for [List Service-Connected Conditions]. Between the
time we were initially awarded Caregiver Benefits to today, the severity of John’s disabilities has
not improved, nor has his disability rating decreased. Additionally, his medical records well
document his need for caregiving. The evidence clearly supports a finding that his disabilities still
cause him to need caregiving to keep him safe and healthy.

In support of our appeal, we request a thorough review of the information I have provided
below the following evidence; (current VA medical records; and the attached statements):

Declaration of John Doe;
List doctors or others who have provided statements attesting to the veteran’s caregiving
needs;

e Other medical evidence, etc.

I have been providing care to my [spouse/child/relation] since he got out of the military, which is
more than the 6 months of ongoing care required for the VA Caregiver Program. John will require
my assistance with performance of Activities of Daily Living for at least the next 6 months, and
very likely for the rest of his life. Below I have listed how I help my spouse with their Activities of
Daily Living:



Activities of Daily Living:

Bathing & Grooming:

John needs verbal cueing for bathing and hygiene. My husband will forget to shower and shave
unless I remind him. I must also physically assist him to help him shave head, face, back. He has
also fallen before in the shower, so I make sure I am around when he does bathe in case he hits his
head or needs help getting back up. I spend approximately  hours/day on this task.

Dressing:
In addition, my husband need verbal cueing to change clothes because he will forget to do so.

When he is changing, I often assist him with putting the clothes on, as well as must provide stand
by assistance in case of falls. My husband fell just this past week while changing clothes and
injured his wrist. I spend approximately hours/day on this task.

Toileting:

My husband requires help getting up off the toilet. Regularly, I just standby when he is toileting in
case he has mobility issues or falls. Additionally, due to his GI disabilities, I have recently started
to monitor his bowel habits, as well as the actual stools themselves. I record these activities in a
log book for this doctors. His memory issues prevent him from being able to keep track of this on
his own for his providers. I spend approximately  hours/day on this task.

Eating:

In addition, I have to instruct John to by providing verbal cueing to eat because of his memory
issues and TBI. My husband does not remember to eat on his own. I have to provide him several
verbal cues to remind him to eat and help feed him his meals to ensure the food is eaten.

In addition, due to GI issues my husband also needs standby assistance because of choking.
Several times a week my husband chokes on his food, and I must be there to get the food out and
get him breathing properly again. My husband’s GI issues also cause him to vomit. I spend
approximately  hours/day on this task.

Need for Supervision & Protections

Suicidal Ideation:

John has a history of suicidal ideation and two previous suicide attempts. I’ve learned to
recognize the symptoms and I will not leave him alone when I can see that he is symptomatic. |
know he currently has suicidal ideation. I can see him withdraw and I work on calming him down
or changing his environment. I will find ways to distract him.

I contact his social worker at the VA West LA Hospital, Susan Smith, if I’'m worried about his
symptoms. I also contact Dr. Jones at the East LA Vets Center as well.



Sleep:
John often has nightmares from his time in combat. This happens 3-4 times a week. I hear him

yelling for help and often talking in his sleep. He will also sleep walk. IfI find him sleep
walking, I will guide him back to bed.

If he is awake from a nightmare, I will stay up with him until he is ready to go back to sleep. I lost
a job because I had to call out for sleep deprivation from staying up with him too often and my
work let me go.

Safety
Due to my husband’s TBI-related memory loss problems, he has left the stove on over a dozen

times, he put things in the microwave that are not supposed to be like metal objects, and he has
almost burnt the house down on several occasions. All of which are a danger to himself and my
family. Therefore, I must prepare all meals because I don’t want him harming himself, us, or
destroying our home.

I also monitor and defuse instances of self-medication with alcohol. Sometimes he does not drink,
however, he’s been drinking a lot more often lately. John drinks about 3-4 times a week. He
drinks about 6-8 12 ounce cans/bottles of beer. I watch to make sure he does not overdo it or
bring any harm to himself.

Memory:
In addition to the memory issues described above, my husband’s memory loss also prevents him

from being able to manage his medications or track his diabetes independently. Below I detail how
I must track all of his medication intake. Additionally, his memory failure means that he is not
able to properly track his carbohydrate intake or remember his other dietary restrictions, which can
lead to serious health problems if left unchecked.

Planning/Organizing (medications)

My husband’s memory loss causes him to improperly administer his insulin. [ have created a
“cheat sheet” in my husband’s insulin kit to assist him when I am not available to assist him.
Despite this kit, my husband has confessed to me that instead of using the chart, he just “guesses”
or “wings it”. This ultimately causes him to have low blood sugar because he overdosed insulin, or
have high blood sugar high because he incorrectly dosed. Both of these situations are life
threatening. When my husband’s PTSD symptoms are exacerbated, he doesn’t care about his
blood sugar and refuses to dose altogether. Because of these residual effects of his neurological
injury, I need to supervise and instruct him frequently to take his medication.

In a week’s time span my husband has over 5 episodes of hypoglycemia. Hypoglycemia episodes
take a minimum of 15 minutes to attempt to recover from, but in my husband’s case it typically
takes around an hour to recover. When he has an episode I must test and retest his sugar levels. In
addition to the hypoglycemia episodes I have been logging my husband’s diabetes information to
try and have a complete picture and figure out his trends to stop the hypoglycemia issues and help
explain them to his doctors;



I also organize and ensure that John takes his medication several times a day. I not only prepare
and set out his medications for the week, but I have to do verbal reminders multiple times per day
for my husband to take the medications. Several times a day I have to physically bring the pill(s)
to my husband and make sure he takes the medication. He also tends to forget to take all of his
pills for whatever timeframe it is, so I also have to double-check to make sure all of the pills for a
given time period are taken. I also have to order all of his refills, manage communications with his
providers, and make sure his controlled substances are refilled on time.

When I am with my husband, we always count the carbs, so we know the exact dose of insulin to
administer. When my husband has been left alone, he has eaten an entire box of cereal as a meal,
and did not remember to take his insulin, which caused health problems. Therefore, it is important
I take care of him to ensure his insulin is always properly administered at the right time.

In total, I spend approximately hours/day on these tasks.

Behavioral Dysregulation:

John rarely leaves the house anymore because of his anxiety and anger issues when dealing with
others and when trying to accomplish everyday tasks. My husband’s PTSD causes him issues
when going into a store — he becomes overwhelmed very easily and has a history of lashing out at
others in public. This is scary for me and the kids as well as others around us. He isn’t able to
regulate his mood and basic tasks — like checking out at a store, trying on clothes, or deciding on a
purchase — cause him a great a deal of stress.

I do all the driving in our family because of my husband’s TBI and PTSD causes him to have
severe road rage and cognitive issues that cause him to drive in an unsafe manner. My husband
may be able to drive short distances on his own, but due to his dizziness issues from the TBI. In
addition, my husband’s memory loss causes him to forget where he is going, which is extremely
dangerous for himself and all other individuals on the road. He has called me before in the middle
of a flashback and I had to talk him through it and direct him home. He also disassociated once on
his way to a doctor’s appointment that I did not attend, and as a result never showed up — he had
no memory of that period of time he was gone and he honestly thought he attended the
appointment.

I handle all the finances for our family because his disabilities make it impossible to deal with the
stress and the responsibility. His PTSD and anxiety when faced with money issues, so to avoid
worsening his mental health, I just handle everything related to our finances.

Conclusion
I’ve provided daily care for John Doe for over a year, since . Based on my own

experience daily caring for him and from what his doctors have told me, I do not foresee him
being able to care for himself any time soon.



Hours spent caring for John Doe:

e Bathing:  minutes to an hour a day
e Dressing:  hours a day
e Tolieting: hours a week
e Fating:  houraday
e Planning/Organizing (medications): ~ minutesto  hours a day
e Supervision/Mood Regulation/De-escalating: constant
Total time spent caregiving: ~ hours a week in addition to the constant supervision.

Should you have any questions or need additional information, please contact me at [phone
number and/or email address].

I declare under penalty of perjury that the foregoing is true and correct. Executed on this
[number] day of [month], [year].

Jane Doe
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APPENDIX A
What is the Program of Comprehensive Assistance for Family Caregivers?

The Program of Comprehensive Assistance for Family Caregivers (PCAFC or Caregiver Program)
was enacted by Congress in 2010 and provides a mechanism for disabled veterans and their
caregivers to receive a monthly stipend for the aid caregivers provide.®> To apply, VA Form 10-
10CG must be completed.

One issue with the Caregiver Program was the lack of appellate rights entitled to claimants because
these decisions are considered “medical determinations,” and are housed under the Veterans
Health Administration (VHA). Because Congress has stated that medical determinations are
prevented from judicial review, appellants were not entitled to the additional administrative review
afforded under the Veterans Benefits Administration (VBA) before the Beaudette* decision.

PCFAC provides education and training, mental health services, travel reimbursement, and a
monthly stipend to approved caregivers of Post-9/11 veterans with severe service-related injuries.’
A veteran qualifies for the Caregiver Program if they “need personal care services” due to “(A) an
inability to perform one or more activities of daily living; (B) a need for supervision or protection
based on symptoms or residuals of neurological or other impairment or injury; or (C) such other
matters as the Secretary shall specify.”¢

There are three types of caregivers’:
(1) Primary Caregiver — an individual at least 18 years old, who lives with the veteran, and
is their family member, and who is approved by the VA as a primary provider of personal
care services for the eligible veteran.

(2) Secondary Caregiver — an individual approved as a provider of personal care services for
the eligible veteran and generally serves as a back-up to the Primary Caregiver.

(3) General Caregiver — caregivers who provide personal care services to eligible veterans,
but do not meet the criteria for designation or approval as a Primary or Secondary Family
Caregiver and do not necessarily live with the veteran.

Generally, caregivers may receive the following?®:

38§ U.S.C. § 1720G.

4 Beaudette v. McDonough, 34 Vet. App. 95 (2021).

® Public Law 111-163, Caregivers and Veterans Omnibus Health Services Act of 2010.
638§ US.C.§ 1720G(b)(2)(A)-(C).

738§ US.C.§ 1720G(a)(7)(A); see also 38 CFR § 71.25; 38 CFR § 71.25; 38 CFR § 71.40.
8 80 Fed. Reg. 1,357 (January 9, 2015).



e General Caregivers — Education and training on caring for an enrolled Veteran; use of
telehealth technologies;counseling and other services under § 71.50; and respite care

e Secondary Family Caregivers — All benefits and services available to General Caregivers;
monitoring; veteran-specific instructions and training; beneficiary travel under 38 CFR part
70; counseling.

e Primary Family Caregivers — All benefits and services available to both General
Caregivers and Secondary Family Caregivers; monthly caregiver stipend; respite care
available for at least 30 days per year, and may exceed 30 days per year if clinically
appropriate and if requested by the Primary Family Caregiver; and health care coverage (if
they are eligible).

The stipend amount that a Primary Caregiver receives is based on their geographic location and
the number of hours of care the veteran requires.” The number of care hours is determined by
assessing the number of Activities of Daily Living (ADLs) the veteran is unable to perform or the
degree to which the veteran is in need of supervision and protection based on the severity of their
current symptoms.'°

After evaluating the veteran, the VA will assign them one of three tiers: first or low tier for veterans
who need 10 hours or less of care a week; medium or second tier is for veterans who need 11-25
hours of care; high or third tier equates to a maximum of 40 hours of care.!' The higher the tier,
the higher the monthly stipend.

38 CFR 71.15
1038 CFR 71.40(c)(4)
38 CFR 71.40(c)(4)(iv)



APPENDIX B
The VHA Clinical Review Process

You may still appeal through the VHA Clinical Review Process. The first level of appeal will be
to the Caregiver Support Program at the VA Medical Center, and if denied there, the second appeal
is to the local Veterans Integrated Service Network (VISN) Director. If the VISN Director
continues the denial, your remaining option is to re-apply to the program.

You can find your local VA medical center here.

For PCAFC decisions issued on or after February 09, 2019: You may appeal through the VHA
by utilizing one of the following options: VHA Clinical Review Process (as stated above),
Supplemental Claim, or Higher-Level Review.

e Supplemental Claim: You may file a Supplemental Claim if you have new or relevant
information not part of the record or made available when the PCAFC decision was made.
Complete VA Form 20-0995, and mail it to: Veterans Affairs Evidence Intake Center PO
Box 5154 Janesville, WI 53547. Please keep a copy for your records.

e Higher-Level Review: You may file for Higher-Level Review to ask for a higher-level
decision maker in the Caregiver Program to look at your case. You cannot include
additional evidence. Complete VA Form 20-0996 and mail it to: Veterans Affairs
Evidence Intake Center PO Box 5154 Janesville, WI 53547. Please keep a copy for your
records.

You may not fill out a Supplemental Claim, Higher-Level Review, and Board appeal all at the
same time. You may only pursue one option but may withdraw a previous request to pursue
another.



APPENDIX C
PCAFC Eligibility Requirements

I. VETERAN ELIGIBILITY REQUIREMENTS

To be eligible for PCAFC, (A) the individual must be a veteran; (B) who possesses a single or
combined service-connected disability incurred or aggravated during the line of duty; (C) is in
need of in-person personal care services for a minimum of six continuous months; (D) it is in
their best interest to participate; (E) personal care services provided by the Family Caregiver
would not simultaneously and regularly be provided by or through another individual or entity;
(F) the individual receives care at home or will do so if VA designates a Family Caregiver; (G)
the individual receives ongoing care from a Primary Care Team or will do so if the VA
designates a Family Caregiver.!?

A. Veteran Status and Timeframe

A veteran is “a person who served in the active military, naval, air, or space service, and who
was discharged or released therefrom under conditions other than dishonorable.”!? A member of
the Armed Forces undergoing a medical discharge is also eligible. To qualify for PCAFC, the
time of service must be on or after September 11, 2001, or on or before May 7, 1975.

Remember — Veterans with service-connected disabilities from May 7, 1975 to September 11,
2001, will not be eligible for Caregiver benefits until October 2022.

B. Serious Service-Connected Disability

The veteran must have a serious service-connected disability (including illness, injury, or
disease) incurred or aggravated in the line of duty. A disability qualifies as serious if the rating is
70% or more, and it may be combined with other service-connected disabilities to reach the
threshold.'*

If you have already been granted a service-connected disability by 70% or greater, you do
not need to re-prove the below requirements.

A veteran’s service-connected disability must fulfill three requirements: (1) competent evidence
of a current disability since the claim was filed, (2) competent evidence of an in-service

12 https://www.caregiver.va.gov/pdfs/FactSheets/CSP Eligibility Criteria Factsheet.pdf#
1338 C.F.R. § 3.1(d) (2021).
14 https://www.caregiver.va.gov/pdfs/FactSheets/CSP Eligibility Criteria Factsheet.pdf#




incurrence or aggravation of the disability, and (3) a nexus between the in-service incurrence or
aggravation and the current disability.!>

Questions to Consider:
e Were you diagnosed in service?

Did you receive any treatment in service for your injury?

Have you received any treatment since being out of the service?

What are the symptoms of your injury?

How did the injury affect you in service? How is it affecting you now?
Do you have anyone who could write a letter in support of your injury?

1. Competent Evidence of a Current Disability

There does not need to be a specific medical diagnosis, but the disability must be described as
specifically as possible. Medical evidence is often required to satisfy this element, and it is not
enough to claim an injury, condition, or disorder on its face.'® Generally, statements from
laypeople, including the veteran, will not be considered competent.

Pain absent a medical diagnosis that results in functional loss meets the criteria. In cases such as
these, the veteran need only prove that the pain results in “functional impairment” and is service-
connected.!”

2. Competent Evidence of an In-Service Inccurrence or Aggravation of the
Disability

To show service connection, medical, or in certain circumstances, lay evidence must demonstrate
that it is as likely as not that there was in-service occurrence or aggravation of a disease or
injury.'® Misconduct on behalf of the veteran may disqualify them from receiving benefits.!”

The veteran is not technically required to have records corroborating an event that took place
during service. For the VA to reject any claims a veteran makes, they must explain why a certain
event or injury would have been documented.?°

'® Caluza v. Brown, 7 Vet. App. 498, 506 (1995).

16 Grotveit v. Brown, 5 Vet. App. 91, 93 (1993).

7 Saunders v. Wilkie, 886 F.3d 1356, 1363 (Fed. Cir. 2018).
1838 CFR § 3.102.

1938 U.S.C.S. § 105.

2 Fountain v. McDonald, 27 Vet. App. 258, 272 (2015).



Competent Evidence:

e Veteran declaration stating what happened in as much detail as possible

e If the veteran served in combat, their statement about what happened during combat is
usually sufficient

Service Treatment Records (STRs)

Buddy statements

Letters to and from family members and friends regarding the incident or injury
Statements from family members and friends

3. A Nexus Between the In-Service Incurrence or Aggravation and the current
Disability

Service-connection requires that there be a nexus (a link or connection) between the current
disability and the precipitating disease or injury. Medical evidence is often required, but the
degree of certainty is far less stringent. Medical evidence need only state that in the expert’s
opinion, it is at least as likely as not that the current disability resulted from the disease, injury,
or precipitating event in service.?!

There are five ways to prove this nexus:
(1) Direct Service Connection: there is a direct causative link between the current disability
and something that occurred during the period of military service;??

(a) Delayed Direct Service Connection: “[s]ervice connection may be granted for
any disease diagnosed after discharge, when all the evidence, including that
pertinent to service, establishes that the disease was incurred in service.”??

(b) Some examples of the types of conditions that can manifest long after an in-
service triggering event include: noise-induced hearing loss; cancer caused by
exposure to radiation, toxic substances, or excessive sunlight; degenerative joint
diseases caused by traumatic injury; and mental disorders including posttraumatic
stress disorder.

(2) Aggravation: the current disability is a condition that preexisted service and was noted at
entry, but was aggravated or became worse during service;**

(a) Veterans are afforded a “presumption of aggravation” for disabilities aggravated
during active duty.?

(b) They need only demonstrate that the underlying disability worsened during their
period of active service, but it must be more than a “temporary flare up,” the
natural progression of the disability, or a usual effect of medical treatment.

21 Jones v. Shinseki, 23 Vet. App. 382, 388 (2010).
2238 U.S.C.S. §§ 11101131, 1154(b).

2338 C.F.R. § 3.303(d) (2021).

2438 U.S.C.S. §§ 1110, 1153.

%538 U.S.C.S. §1153.



(3) Presumptive Service Connection: the current disability is a condition that did not
manifest itself (that is, did not show up or have its onset) during service, but is presumed
to have started or be connected to something that happened during service by virtue of a
statute or VA regulation;?¢

(a) A presumption of service connection is available for certain chronic diseases,
tropical diseases, diseases specific to former prisoners-of-war, diseases specific to
radiation-exposed veterans, diseases associated with exposure to certain herbicide
agents such as Agent Orange, diseases associated with exposure to mustard gas
and Lewisite, certain diagnosed and undiagnosed illnesses in veterans of the Gulf
War, and certain diseases associated with exposure to contaminants in the water
supply at Camp Lejeune.

(4) Secondary Service Connection: the current disability is caused or aggravated
(worsened) by a primary medical condition and that primary medical condition is itself
connected to the period of military service;*’ or

(a) “Except as provided in Section 3.300(c), disability which is proximately due to or
the result of a service-connected disease or injury shall be service-connected.
When service connection is thus established for a secondary condition, the
secondary condition shall be considered part of the original condition.”?®

(b) The timeframe of the manifestation of the secondary disability is irrelevant if it
can be established that it is a result of the service-connected disability.

(5) the current condition is the consequence of an injury caused by VA health care, VA
training and rehabilitation services, or by participation in a VA compensated work
therapy program.?

(a) Congress provides there is no requirement for a connection between service and
the injury when it’s the fault of VA health care, and the veteran will be provided
with disability compensation just as if it were service-connected.

C. In-Person Personal Care Services
The individual must be in need of in-person personal care services for a minimum of six
continuous months based on an inability to perform an activity of daily living or a need for

supervision, protection, or instruction.*°

You must require assistance every single time performing an ADL. Requiring assistance
only some of the time does not meet the eligibility requirements.

%38 U.S.C.S. §§ 1112, 1116, 1133.

2738 U.S.C.S. §§ 1110.

2838 C.F.R. §3.310 (2021).

2938 U.S.C.S. § 1151,

30 https://www.caregiver.va.gov/pdfs/FactSheets/CSP Eligibility Criteria Factsheet.pdf#




Remember — the VA is really looking at how your Service-Connected Disabilities prevent you
from performing ADL’s. The MISSION Act expansion now allows for the VA to consider non-
service connected disabilities as well as service-connected disabilities. As such, if the veteran
has both service-connected and non-service-connected disabilities, focus primarily on the
service-connected disabilities, and then highlight how the veteran’s non-service connected

disabilities also prevent them from performing ADL’s.

You can review the ADLs and Need for Supervision or Protection Description Guide in
APPENDIX D.

D. Best Interest of the Veteran to Participate

Best interest is defined as “a clinical determination that participation in such program is likely to
be beneficial to the veteran or servicemember. Such determination will include consideration, by
a clinician, of whether participation in the program significantly enhances the veteran's or
servicemember's ability to live safely in a home setting, supports the veteran's or
servicemember's potential progress in rehabilitation, if such potential exists, increases the
veteran's or servicemember's potential independence, if such potential exists, and creates an
environment that supports the health and well-being of the veteran or servicemember.”!

E. Personal Care Services Provided By the Family Caregiver Would Not
Simultaneously and Regularly be Provided By or Through Another Individual Or
Entity

F. The Veteran receives care at home or will do so if VA designates a Family Caregiver

G. The individual receives ongoing care from a Primary Care Team or will do so if the
VA designates a Family Caregiver

I1. CAREGIVER ELIGIBILITY REQUIREMENTS

To be eligible as a Caregiver, an individual must (A) be 18 years of age, (B) be a family member
of the veteran or someone who lives with the veteran full time, (C) be initially assessed by VA as
being able to complete caregiver education and training, (D) complete caregiver training and
demonstrate the ability to carry out care requirements, and (E) not be determined by VA as
neglectful or abusive towards the eligible veteran.*?

3138 CF.R§71.15.
32 https://www.caregiver.va.gov/pdfs/FactSheets/CSP Eligibility Criteria Factsheet.pdf#




III.  STIPEND LEVEL REQUIREMENTS

A veteran must meet all seven eligibility requirements, and then VA will determine whether the
veteran is “unable to self-sustain in the community” in order to determine the stipend level.>

"Unable to self-sustain in the community" means that an eligible veteran either:

e Requires personal care services each time he or she completes three or more of the seven
activities of daily living (ADL) listed in the definition of an inability to perform an
activity of daily living in this section, and is fully dependent on a caregiver to complete
such ADLs; or

e Has a need for supervision, protection, or instruction on a continuous basis.

o A "need for supervision, protection, or instruction" means the Veteran or service
member has a functional impairment that directly impacts their ability to maintain
his or her personal safety on a daily basis

Stipend Level One: If VA determines that a Veteran is not “unable to self-sustain in the
community” the designated Primary Family Caregiver will receive the lower-level stipend
payment.

Stipend Level Two: If VA determines the Veteran is “unable to self-sustain in the community”
the designated Primary Family Caregiver will receive the higher-level stipend payment.

33 https://www.caregiver.va.gov/pdfs/FactSheets/CSP Eligibility Criteria Factsheet.pdf#




APPENDIX D
ADLSs and Need for Supervision or Protection Description Guide

The VA will not consider the following tasks in their evaluation of your eligibility, and we
recommend you do not include information about these in your brief even if you do assist with

them:

Shopping

Cleaning

Yard Work

Lifting

Transportation

Childcare

General Emotional Support

The VA will consider these tasks, and we encourage you review all of the tasks below and to

describe in your brief how the caregiver assists the veteran with these tasks:

Activities of Daily Living:

Eating. Ability to feed oneself both meals and snacks. NOTE: This refers only to the
process of eating, chewing, and swallowing, not preparing the food to be eaten.
Grooming. Ability to safely tend to personal hygiene needs (i.e., washing face and
hands, hair care, shaving, applying makeup, teeth and denture care, nail care of fingers
and/or toes).

Bathing. Ability to wash entire body safely.

Dressing and Undressing. Ability to dress and/or undress upper and lower body with or
without dressing aids.

Toileting. Ability to maintain perineal hygiene and adjust clothing before and/or after
using the toilet or bedpan; ability to manage an ostomy, including cleaning the area
around stoma but not managing equipment; or ability to manage urinary catheter or
urinal.

Prosthetic Adjustment (Use of Assistive Devices). Ability to adjust special prosthetic or
orthopedic appliances without assistance. The adjustment of appliances that any person
(with or without a disability) would need assistance with should not be scored (for
example, supports, belts, lacing at back, etc.).

Mobility. Ability to transfer safely from bed to chair and/or chair to toilet, ability to turn
and position self in bed, ability to walk safely on a variety of surfaces, or ability to go
upstairs. (Does not include transportation)



Need for Supervision or Protection:

Seizures. Unable to manage seizures independently (i.e., seizures are not well controlled
with medication or Veteran is not able to independently manage the medications,
blackouts, or lapses in mental awareness).

Planning and Organizing. Difficult to plan and organize (i.e., complete daily tasks,
make and keep appointments, adhere to medication regimen).

Safety. Unable to maintain safety with self and others (i.e., Veteran is a risk to self or
others and/or is at risk of falling or wandering, cannot safely use electrical appliances,
stove top or oven).

Sleep. Difficult to regulate sleep without intervention of caregiver.
Delusions/Hallucinations. Unable to maintain safe behavior in response to delusions
(irrational beliefs) or hallucinations (serious disturbances in perception).

Impairment of Recent Memory. Difficult to remember recent events and learn new
information.

Affective/Behavioral Dysregulation (Self-Regulation). Unable to regulate behavior
without exhibiting any of the following behaviors: aggressive or combative with self or
others, verbally disruptive including yelling, threatening and excessive profanity,
impaired decision making, inability to appropriately stop activities, disruptive, infantile
or socially inappropriate behavior.



APPENDIX E

Veterans Benefits Manual: Inadequate Medical Examination Arguments

We have listed below the common reasons why a VA medical examination or opinion is found to
be inadequate. Unlike a dispute regarding the competency of the examiner, veterans are not
required to challenge the adequacy of a particular medical examination or opinion while the claim
is pending before the VA in order to argue the it is inadequate before the CAVC. That is because
the Board cannot rely on an inadequate examination or opinion when deciding a claim.3?

e The examiner is not qualified

Where a medical examination and opinion is provided by a medical health professional who is not
a doctor or a medical health professional who does not specialize in the type of disease or disorder
in question, advocates may argue that the examiner was not qualified.*®* However, the record must
clearly have raised the issue or the veteran or the representative must have challenged the
examiner’s expertise while the claim was before the VA. Otherwise, the VA has no obligation to
present evidence of a physician’s qualifications, and the veteran will not be able to challenge the
examiner’s lack of expertise on appeal to the CAVC.?’

e The examiner fails to consider lay statements describing relevant symptoms

“[L]ay evidence is one type of evidence that must be considered, if submitted, when a veteran’s
claim seeks disability benefits.”3® Further, an adequate medical opinion is one that is based on a
veteran’s full medical history. Therefore, a medical opinion is inadequate if the examiner fails to
consider lay statements describing symptoms of the disability at issue.>* Of course, medical
examiners are not required to consider lay statements that the Board has deemed not credible, so
long as that the Board provides an adequate explanation for its evaluation of the evidence.*
However, “where the examiner failed to address the veteran’s lay evidence and the Board fails to

34 Excerpt provided from Veterans Benefits Manual. 1 Veterans Benefits Manual 14.5 (2021)

38 Comer v. Peake, 552 F.3d 1362, 1367 (Fed. Cir. 2009).

3 See Nieves-Rodriguez, 22 Vet. App. at 301 (“[TThe probative value of medical opinion evidence is based on,” inter
alia, “the physician’s knowledge and skill in analyzing the data. ...”) (citing Guerrieri v. Brown, 4 Vet. App. 467,
470-71 (1993)).

37 Francway, 940 F.3d at 1308; see Parks v. Shinseki, 716 F.3d 581 (Fed. Cir. 2013); but see Wise, 26 Vet. App. at
525-26.

38 Buchanan, 451 F.3d at 1335.

3 Barr, 21 Vet. App. at 311 (holding that examiner’s opinion was inadequate where, inter alia, the examiner “did not
indicate whether he considered [the veteran’s] assertions of continued symptomatology.”).

40 See, e. g., Hickson v. Shinseki, 23 Vet. App. 394, 404—05 (2010) (reasoning that there was no requirement for the VA
examiner to consider the veteran’s statements when the Board expressly found that the statements were not credible).




find the veteran not credible or not competent to offer that lay evidence,” VA must obtain a new
L i 4l
opinion.

e The examiner fails to provide a rationale for a conclusion

A medical examination report must contain not only clear conclusions with supporting data, but
also a reasoned medical explanation connecting the two.*? The Board may not rely on a medical
examiner’s conclusion if it is not supported by the required analysis.** For example, a medical
opinion is inadequate if it consists of only a conclusory statement that the veteran’s disability is
less likely than not related to military service, with no rationale supporting that conclusion.

o The examiner decides non-medical facts

Medical examiners may not decide the veracity of non-medical facts.** For example, if a veteran
is seeking service connection for PTSD and the VA has not made a finding about whether the
alleged stressors occurred, it is error for the medical examiner to conclude the stressors did not
occur.Similarly, in a case involving a total disability rating based on individual unemployability
(TDIU), the ultimate question of whether a veteran’s service-connected disabilities preclude
substantively gainful employment must be decided by a VA adjudicator and not by a medical
examiner.®

e The examiner relies on an inaccurate factual premise

A medical opinion is inadequate if it is based on an inaccurate factual premise.*® For example, an
examiner might conduct an incomplete review of a veteran’s service medical records and conclude

4 Miller, 32 Vet. App. 249, 262 (2021).

42 Stefl v. Nicholson, 21 Vet. App. 120, 124 (2007) (“[A] medical opinion ... must support its conclusion with an
analysis that the Board can consider and weigh against contrary opinions.”); see also Nieves-Rodriguez, 22 Vet. App.
at 304 (“Neither a VA medical examination report nor a private medical opinion is entitled to any weight in a service-
connection or rating context if it contains only data and conclusions.”).

43 Stefl, 21 Vet. App. at 125 (“[A] mere conclusion by a medical doctor is insufficient to allow the Board to make an
informed decision as to what weight to assign to the doctor’s opinion.”); see also Romanowsky v. Shinseki, 26 Vet.
App. 289, 31011 (2013).

44 Sizemore v. Principi, 18 Vet. App. 264, 275 (2004) (“To the extent that the examining psychiatrist is expressing an
opinion on whether the appellant’s claimed in-service stressors have been substantiated, that is a matter for
determination by the Board and not a medical matter.”).

“3In numerous cases, the CAVC has characterized VA examiners as “ ‘nothing more or less than expert witnesses’
who provide opinions on medical matters.” See Withers v. Wilkie, 30 Vet. App. 139, 146 (2018) (quoting Nieves-
Rodriguez v. Peake, 22 Vet. App. 295, 302 (2008)). As such, they are not permitted to opine on legal or adjudicative
matters. See Withers, 30 Vet. App. at 146 (citing Floore v. Shinseki, 26 Vet. App. 376, 381 (2013)).

48 Reonal v. Brown, 5 Vet. App. 458, 460—-61 (1993). Recently, the Court has found that such factual inaccuracies can
extend to the medical texts upon which an examiner bases an opinion. See McCray v. Wilkie, 31 Vet. App. 243, 259
(2019) (holding that, when the Board “relies on a negative medical opinion, it must, consistent with its reasons or
bases responsibility, address the veteran’s arguments challenging the medical text supporting that opinion and assess
the existence and impact of features of the underlying medical text evidence that may affect the probative value and
adequacy of the medical opinion,” such as “apparently qualifying or contradictory statements in the medical text
evidence™).




that the records contain only one instance of back pain when, in fact, the service medical records
document that the veteran sought medical attention for back pain on six occasions over a five-year
period of active duty. The medical examiner’s negative nexus opinion would be inadequate
because it was based on an incorrect premise about the veteran’s medical history.

e The examiner gives an inconclusive opinion without explaining why a conclusion
cannot be reached

A medical opinion is inadequate if the examiner claims to be unable to provide a nexus opinion
without “resorting to speculation,” and (1) the examiner fails to explain wiy any opinion would be
speculative and (2) the basis for this statement is not otherwise apparent from the record.*’ In
addition, the examiner’s explanation for why he cannot provide a non-speculative opinion cannot
be conclusory, but must be supported by an adequate medical rationale.*® Put another way, a
speculative opinion is adequate to fulfill the duty to assist only where it is “clear on the record that
the inability to opine on questions of diagnosis and etiology is not the first impression of an
uninformed examiner, but rather an assessment arrived at after all due diligence in seeking relevant
medical information that may have bearing on the requested opinion.”* Moreover, a speculative
opinion does not fulfill the duty to assist if the record does not establish that the examiner has
failed to obtain “all tests and records that might reasonably illuminate the medical analysis.”°
Finally, when the examiner “specifically identifies additional information that would facilitate a
more conclusive opinion, the duty to assist requires that VA at least investigate the feasibility of
providing that information.”>!

o The examiner uses an improperly high evidentiary standard

Medical examiners are sometimes unfamiliar with the “benefit of the doubt” standard used in
veterans’ benefits claims.’? (Under this standard, “any issue material to resolution of the claim
goes to the veteran if the evidence is in equipoise, and the burden of non persuasion is with VA.”)?
Therefore, medical examiners sometimes err by requiring the evidence to meet a higher evidentiary
standard, such as “medical certainty.” This can have a significant impact on a veteran’s case. For
example, in Wise v. Shinseki, a VA medical examiner opined that PTSD was not generally accepted
in the medical community as a risk factor for cardiovascular disease, and as a result, the Board

47 Jones v. Shinseki, 23 Vet. App. 382, 390-91 (2010).

48 McKinney v. McDonald, 28 Vet. App. 15, 29-30 (2016) (finding that an examiner needed to provide a rationale for
why an opinion could not be provided without an audiology test that was conducted contemporaneously with
separation from service).

4 Jones, 23 Vet. App. at 389.

50 Jones, 23 Vet. App. at 390.

S Jones, 23 Vet. App. at 388-89 (citing Daves, 21 Vet. App. at 51).

238 U.S.C.S. §5107(b) (“When there is an approximate balance of positive and negative evidence regarding any
issue material to the determination of a matter, the Secretary shall give the benefit of the doubt to the claimant.”).

53 Jones, 23 Vet. App. at 388 n.1 (internal quotations and citations omitted).




disregarded studies supporting the idea that PTSD could be linked to cardiovascular problems.>*
The Court noted that this was erroneous because “the Board, when evaluating that evidence, cannot
demand a level of acceptance in the scientific community greater than the level of proof required
by the benefit of the doubt rule.”

e The examiner does not address all legal theories of entitlement to service connection

Sometimes the claimant or record raises the possibility of entitlement to service connection under
more than one legal theory of entitlement (for example direct causation, secondary causation, or
aggravation). In these cases, the physician(s) must address each theory of entitlement raised. For
example, in El-Amin v. Shinseki, the CAVC found in the context of a claim for DIC that a medical
examination was inadequate where it concluded that the deceased veteran’s alcoholism was caused
by factors other than his service-connected PTSD, but failed to opine on whether his alcoholism
was aggravated by the PTSD, even though the claimant explicitly raised this theory.>¢32!

e The examiner does not provide the detail required by 38 C.F.R. §§ 4.40 and 4.45 when
describing the effects of pain or other impairments on the motion of a joint.

Another type of common error involves examinations that are used by VA to rate disabilities of
the musculoskeletal system under 38 C.F.R. §4.71a (2021). In the context of examinations
evaluating functional loss in the musculoskeletal system under Diagnostic Codes (DCs) based on
limitation of motion, the examination must take into account the additional degree of range of
motion lost in a veteran’s joint as a result of pain, including during periods where the claimant
suffers a flareup or when the joint is used repeatedly over time.>” In Mitchell v. Shinseki, the Court
found that when providing this information, the examiner must specifically indicate at “what point
during the range of motion the appellant experience[s] any limitation of motion that [is]
specifically attributable to pain,” and that the examiner must provide the same level of detail when
describing functional loss during flareups, or when the joint is used repeatedly over time, or explain
why such information cannot “feasibly be provided.”®

It should also be noted that under Mitchell, interference with the function of a joint caused by less
or more movement than is normal, weakened movement, excess fatigability, or incoordination is
to be rated the same as “functional loss [that is] caused by some other factor (e.g., deformity,

5426 Vet. App. 517, 530-31 (2014).

58 Wise, 26 Vet. App. at 532.

58 El-Amin v. Shinseki, 26 Vet. App. 136, 139 (2013).

57 See DeLuca v. Brown, 8 Vet. App. 202, 206 (1995) (An examination must comply “with the requirements of § 4.40,
and the medical examiner must be asked to express an opinion on whether pain could significantly limit functional
ability” and such “determinations should, if feasible, be ‘portrayed’ ... in terms of the degree of additional range-of-
motion loss due to pain on use or during flare-ups”). See 38 C.F.R. § 4.40 (2021).

%8 See Mitchell v. Shinseki, 25 Vet. App. 32. 44 (2011) (describing why a VA medical opinion was inadequate to rate
the appellant’s disability). If the examiner opines that the veteran’s range of motion is further limited during flare-ups
or when the joint is used repeatedly over time, VA will award the disability rating commensurate with that additional
limitation of motion. See MANUAL M21-1, IIl.iv.4.A.l.e (change date May 2, 2019) [available at
https.://www.knowva.ebenefits.va.gov].




adhesion, atrophy, tendon-tie-up, see 38 C.F.R. §§ 4.40, 4.45(a)), that actually limit[s] motion.>
As a result, an examination would also be inadequate if the examiner indicates that there is
additional functional loss caused by weakness or fatigability, but fails to describe that increased
functional loss in terms of additional degrees of motion lost.

Many examiners will refuse to provide an opinion as to the amount of increased functional loss
because such an opinion would require “speculation.” As discussed above, this is inadequate under
Jones v. Shinseki.® Along those same lines, many examiners refuse to provide an opinion of
increased functional loss during flare-ups or following repeated use over time because the
examiners are not directly observing the veteran under those circumstances. The Court has held
that this rationale is inadequate, because direct observation and “objective” findings are not
required; instead, lay testimony can be the basis of an examiner’s opinion.®!

%9 Mitchell, 25 Vet. App. at 37 (emphasis in original); Cullen v. Shinseki, 24 Vet. App. 74, §4-85 (2010).

6023 Vet. App. at 390-91.

61 Sharp v. Shulkin, 29 Vet. App. 26, 34-35 (2017). See also Lyles v. Shulkin, 29 Vet. App. 107, 120 (2017) (making
clear that the holding in Sharp applies to opinions about repeated use over time, in addition to flare-ups).




