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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
SOUTHERN DIVISION

JEFFREY POWERS, et al., Case No. 2:22-CV-08357-DOC-KS

Plaintiffs,
V.

DENIS RICHARD MCDONOUGH, in his ORDER DENYING FEDERAL

official capacity as Secretary of Veterans
Affairs; et al., DEFENDANTS’ MOTION FOR STAY

Defendants. PENDING APPEAL [394]

Before the Court is Federal Defendants’ Motion for Immediate Administrative Stay and
Partial Stay Pending Appeal (“Motion”) (Dkt. 394). To provide ample notice, the Court denied a
portion of the Motion—the request for Immediate Administrative Stay—on November 7, 2024.
See Order Denying Federal Defendants’ Motion for Immediate Administrative Stay and Issuing
an Order to Show Cause (Dkt. 401). The Court heard oral arguments on November 13, 2024. For

the reasons described below, the Court DENIES Federal Defendants’ Motion.
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I INTRODUCTION

Federal Defendants’ Motion before the Court captures the fundamental disagreement at the
heart of this litigation—whether this Court may direct the Department of Veterans Affairs (“VA”)
in how to comply with the law. Federal Defendants, at last, do not challenge the Court’s holding
that the leases it signed are unlawful or that Federal Defendants should provide housing for
veterans somehow at some point. Rather, Federal Defendants challenge any oversight or
continuing jurisdiction by the Court.! VA continues to resist accountability, while excluding
veteran input.? Despite decades of mismanagement of the West LA VA campus, failed promises,
missed deadlines, and VA ignoring prior court decisions, Federal Defendants seek to stall
Plaintiffs’ progress and this Court’s findings. VA wants no juridical oversight and no remedy for

repeated violations. This has resulted in veterans sleeping and dying on the streets of Los

! Federal Defendants’ counsel stated at the Court’s October 11, 2024 hearing: “The Government, and
particularly the Department of Veterans Affairs, is not opposed to providing housing and housing-
related services to veterans but much of what we have been in this court and discussing, whether through
the trial or whether through our many post-trial meetings, concern the question of how those services
can best be provided. And it’s a fundamental principal of the Government and the Government’s
position here that VA as an agency is in the best position to make determinations about the provision of
those services and the management of its own operations in providing those necessary services to
veterans.” Transcript of October 11, 2024 Hearing (Dkt. 361), at 6.

2 The Court stated in its Post-Trial Opinion: Leadership at the West LA VA and at UCLA were aware
that expansion of UCLA’s baseball program in 2021 was likely to upset the veterans who had been
pushing for housing at the grounds. A statement by Executive Director of Community Engagement and
Reintegration Services Robert McKenrick in a meeting with VA and legal associates on January 29,
2021, was leaked by a whistleblower. Mr. McKenrick stated: “Advocates who are a little testy out there
are going to get up in arms when they see there’s another ball field being built.” “That being said,
there’s a FOIA request out there and the response to the FOIA request is going out in a week or two,”
Mr. McKenrick continued, explaining that the requester was a “UCLA news media guy.” He instructed
his team to work with UCLA to announce the field before this FOIA request could be independently
reported on, reasoning that “this will get out ahead of us if we don’t get moving on it quickly.” Fearing
public criticism, the VA hid behind UCLA and asked the university, rather than the VA, to announce the
expansion of the baseball complex. Mr. McKenrick, in a subsequent multi-departmental meeting,
discussed the problem with Chancellor Block’s Chief of Staff, members of UCLA’s Offices of
Community Relations and Strategic Communication, and UCLA’s Associate Athletic Director, among
others. Post-Trial Op. at 66 (citing Trial Tr. Aug. 29, 2024, 103).

-
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Angeles.? After years of inaction on housing development, Plaintiffs were forced to bring this
litigation once again. VA persists in claiming that no land is available for housing construction,
despite having tied up vast parcels of land in lengthy leases, thereby restricting the potential for
veteran housing on Campus. The Court declines to allow further delays so that VA can evade its
legal obligations.
II. BACKGROUND

After trial, this Court largely ruled in favor of Plaintiffs on their housing claims and land
use claims. Based on VA's violations of the Rehabilitation Act, the Court ordered VA to provide
750 temporary supportive housing units within 12 to 18 months on the West Los Angeles VA
Campus (“Campus”). Post-Trial Opinion (“Post-Trial Op.”) (Dkt 359), at 14, 41, 122. The Court
also ordered VA to provide a plan within six months for the construction of 1,800 permanent
supportive housing units to be built over the next six years. /d. at 123. The Court stated that the
exact number of temporary and permanent supportive housing units would be adjusted by the
Court based on need. Id. at 41, 123. The Court further held that VA’s leases with Brentwood
School, Safety Park, Bridgeland Oil, and the University of California, Los Angeles (“UCLA”)
were void and terminated based on VA’s fiduciary duties and the West Los Angeles Leasing Act
of 2016 (“WLALA”). The Court ordered VA not to enter into new leases with the previous
leaseholders. Id. at 71. The Court explained that this lease injunction was warranted by VA’s
persistent mismanagement of the West LA VA Grounds. Following the Valentini decision in
which Judge Otero voided the leases for the Brentwood School and the parking lot (as well as
eleven other leases), the VA executed new leases with the school and the Safety Park. The VA
also entered the revocable license for oil drilling with Bridgeland, and the amended lease with
UCLA. VA’s Office of Inspector General notified VA that the Brentwood School, Bridgeland,

and Safety Park agreements are misuses of the land and violate the WLALA. Despite these

3 Declaration of Robert Reynolds (Dkt. 405-2), at 6 (“I have known veterans with disabilities who died
living on the streets of Los Angeles”); Post-Trial Op. (Dkt. 359), at 89-90 (discussing the deaths of
many unhoused veterans on the streets near the West LA VA Campus and the deaths of two veterans at
the Veterans Row Encampment just outside the Campus).

3o
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warnings, VA repeatedly extended Safety Park’s lease and made no effort to end or renegotiate
its agreements with the Brentwood School, Bridgeland, and UCLA. Despite locking itself into
these illegal, long-term leases of dozens of acres of land, VA argued repeatedly throughout this
litigation and at trial that it was out of space for additional housing on the West LA VA Campus.
See Post-Trial Op. at 1.

The Court’s Final Judgment and Permanent Injunction are based on weeks of trial
testimony supplemented with substantial testimony from VA officials and other knowledgeable
individuals in hearings on injunctive relief. See Dkts. 318, 321, 327, 339, 344, 349, 361, 371,
382. This extensive record supports the Court’s incremental approach providing for the
construction of temporary and permanent supportive housing overseen by a Special Monitor and
capable of adjustment according to need: “At Plaintiffs’ request, these numbers [of housing units]
are subject to modification by the Court to closely approximate the actual need for housing.”
Post-Trial Op. at 41.

About 3,000 veterans in Los Angeles County lack a permanent home according to the
County’s 2024 data. Post-Trial Op. at 79. VA lacks the housing necessary to address the needs
of unhoused disabled veterans in Los Angeles. Id. at 81 (finding the total supply of available
housing for homeless veterans in VAGHLAS’ catchment area is approximately 379 units.); see
also id. at 111-12. As the Court found, VA urgently needs more supportive housing near its WLA
Medical Center—the VA medical facility providing “the bulk of the specialty care” to veterans
in Southern California—to ensure that unhoused disabled veterans can access essential VA
healthcare. Id. at 7677, 79-80. Absent this Court’s Judgment, VA’s plodding development will
not meet disabled veterans’ need for supportive housing (and by extension, the healthcare such
housing is necessary to access) nearly fast enough, if at all. /d. at 39 (“Without this Court ordering
the VA to build significant temporary housing on the campus, the VA would likely continue
violating the Rehabilitation Act for years to come as veterans languish waiting for permanent
housing.”).

There are presently only 307 permanent supportive housing units on the WLA Grounds.

Reynolds Decl. § 17. These units are in constant demand, id. § 17, and their construction—
-
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initiated only after the Valentini litigation—has been damagingly slow. Post-Trial Op. 86, 88;
Reynolds Decl. § 15-16. Although VA has stated its intention to increase permanent housing
stock on the WLA Grounds, its proposed units will not be completed until 2030 (or later). Post-
Trial Op. at 87; see also id. at 39 (“delays in implementation of the Master Plan and recent
developments such as the [Government’s] late notice of post-closure landfill”); id. at 88 (EUL
financing model “presents significant delays and uncertainty for the construction of permanent
supportive housing.”). Significantly, the most severely injured and traumatized veterans have
long been excluded from project-based housing on or near the WLA Grounds because their
disability compensation exceeds income restrictions on that housing—a direct result of VA’s
outsourcing its housing development obligations to third parties. Post-Trial Op. at 3, 104—105;
Reynolds Decl. § 18. Although HUD and U.S. Treasury recently changed their policies and
income definition to alleviate some of these barriers, income restrictions on the state and local
level still bar many veterans with service-connected disability payments from housing. Post-Trial
Op. at 21-23, 103-109; Transcript of September 25, 2024, hearing (Dkt. 318), at 40.

Existing emergency and transitional housing do not remedy the shortage of veteran
housing. As the Court found, only 229 units of short-term housing were located on or near the
WLA Grounds as of August 12, 2024—occupancy sufficient for less than ten percent of currently
homeless veterans in Greater Los Angeles. Post-Trial Op. at 87. Dr. Kuhn submitted a declaration
that there are on average only 45 vacant beds on the Campus. Declaration of John Kuhn (“Kuhn
Decl.”) (Dkt. 394-4) q 6. Even beyond that population, there are disabled veterans who, due to
their placement in housing far from the WLA Grounds, cannot access their healthcare at the WLA
Medical Center. Reynolds Decl. q 20. Transportation does not easily compensate for the lack of
housing on the WLA Grounds; many severely disabled veterans struggle with the most basic day-
to-day tasks, let alone arranging and navigating transportation to the WLA Grounds on a regular
basis. Id. q 21. Indeed, veterans placed in housing far from the WLA Medical Center often fall
back into homelessness. Post-Trial Op. at 78, 82; Reynolds Decl. 9 20.

As the Court found, VA employs only thirteen outreach personnel for the West LA VA’s

22,000 square mile catchment area. Id. at 99; see also Declaration of Jonathan Sherin (“Sherin
-5
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Decl.”) 9 9. This woefully inadequate outreach places the burden of securing housing on
unhoused veterans with mental illness—a model that does not work. Sherin Decl. 4 8 (“[M]any
individuals living homeless on the streets are doing so because, at least in part, they are not able
to tend to their own affairs. Placing on them the burden of finding and/or organizing their own
access to housing sidesteps the core problem.”).

Finally, even if 229 short-term placements near the WLA Grounds were sufficient—and
they are not—many of those are emergency placements not suitable for more than a few months.
Post-Trial Op. at 18; Reynolds Decl. 4 25-26. These placements include eight by ten foot “tiny
sheds” and beds in a large, shared tent called A Bridge Home. Post-Trial Op. at 16-17. A Bridge
Home is a congregate setting where veterans lack the privacy and security that an individual
living unit affords—and that many veterans with mental health issues require. Reynolds Decl. q
26.

There is a “significant, urgent demand for temporary and permanent supportive housing
on or near the WLA Campus to ensure veterans with disabilities can access their healthcare
benefits.” Post-Trial Op. at 83; see also Reynolds Decl. 4 14. Temporary supportive housing is
specifically needed to “fill the gap between emergency programs ... and permanent supportive
housing.” Post-Trial Op. at 113—14 (quoting trial testimony). VA has no intention to construct
any temporary supportive housing if it were not for this Court’s injunction. /d. at 100.

Since the very first hearing on injunctive relief, Plaintiffs and Federal Defendants have
collaborated to identify and procure temporary supportive housing for unhoused veterans without
disrupting operations on the WLA Grounds. See Minute Order Oct. 18, 2024, (Dkt. 375);
Declaration of Roman Silberfeld (“Silberfeld Decl.”) 49 2—-5. This has involved identifying suitable
sites for temporary supportive housing, as well as vendors and manufacturers who could timely
provide housing at a reasonable cost. Silberfeld Decl. 9] 3—4. Following an October 18, 2024, site
visit, VA personnel and fifteen real estate experts concluded that sites 7 and Magenta B on the
Campus had sufficient sewer, water, and electrical capacity to service these parcels, such that the

placement of temporary housing thereon posed no insurmountable hurdles. Silberfeld Decl. q 5.
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As the Court found, “with fall and winter approaching and with thousands of homeless
veterans still living on the streets of southern California,” the need for temporary housing on the
WLA Grounds is an “emergency.” Emergency Order No. 1 ( Dkt. 341), at 2; Emergency Order
No. 2 (Dkt. 342), at 2. This Court has now entered three emergency orders as a result of the
current circumstance on the WLA Grounds. See Dkt Nos. 341, 342, 403. Without the rapid
provision of easily accessible, high-quality temporary housing, unhoused veterans will be forced
to continue to negotiate the harsh conditions and trauma of street living; more veterans will
develop debilitating mental health issues, addictions, or physical disease, or see those conditions
exacerbated; and more veterans will die in the streets, which every year claim more lives. See
Sherin Decl. 9 4. Less than a month ago, Chelsea Black, Acting Chief of the VA Greater Los
Angeles Healthcare System’s (VAGLAHS) Office of Strategic Facility & Master Planning,
stated to this Court that VA was “going to find the funding [for temporary supportive housing].
We want to do this.” Transcript of October 18, 2024 Hearing (Dkt. 371), at 42:12—13.

Federal Defendants filed the present Motion for Immediate Administrative Stay and
Partial Stay Pending Appeal (“Motion”) (Dkt. 394) on October 30, 2024. To provide ample time
for the Federal Defendants to seek a stay from the Ninth Circuit, the Court denied only a portion
of the Motion—the request for Immediate Administrative Stay—on November 7, 2024. Order
Denying Federal Defendants’ Motion for Immediate Administrative Stay and Issuing an Order
to Show Cause (Dkt. 401). On November 8, 2024, Plaintiffs filed their Opposition to Federal
Defendants’ Motion (Dkt. 405). The Court allowed the Parties to file additional briefing by
November 12, 2024, at noon. Plaintiffs filed a sur-reply on November 12, 2024 (Dkt. 415).
Federal Defendants did not submit further briefing. The Court heard oral arguments on November
13,2024.

III. LEGAL STANDARD

“A stay is not a matter of right, even if irreparable injury might otherwise result.” Nken v.
Holder, 556 U.S. 418, 433 (2009) (quoting Virginian Ry. Co. v. United States, 272 U.S. 658, 672
(1926)). Rather, whether to enter a stay is “an exercise of judicial discretion” requiring the

individualized application of a four-factor balancing to a given case. Id. The factors are: “(1)
-
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whether the stay applicant has made a strong showing that he is likely to succeed on the merits;
(2) whether the applicant will be irreparably injured absent a stay; (3) whether issuance of the
stay will substantially injure the other parties interested in the proceeding; and (4) where the
public interest lies.” Id. at 434 (quoting Hilton v. Braunskill, 481 U.S. 770-71 (1987)).

“The party requesting a stay bears the burden of showing that the circumstances justify”
the court’s exercise of discretion. Nken, 556 U.S. at 434. The movant must make a “strong

299

showing” that it is likely to succeed on the merits; a “mere ‘possibility’” is not enough. /d. at
434-35; Index Newspapers LLC v. U.S. Marshals Serv., 977 F3d 817, 824 (9™ Cir. 2020) (same).
Similarly, “showing some ‘possibility of irreparable injury’ fails to satisfy the second factor.” /d.
(quoting and overruling Abbassi v. INS, 143 F.3d 513, 514 (9th Cir. 1998)); see also Winter v.
NRDC,555U.S.7,22 (2008) (requiring showing “that irreparable injury is likely”). If the moving
party can satisfy the first two factors, the court then considers whether the stay will substantially
injure another party and where the public interest lies. Nken, 556 U.S. at 435. A showing of harm
to the moving party does not “command[] the conclusion that the public interest weighs entirely
in favor of whichever outcome the government seeks.” Index Newspapers, 977 F.3d at 838.
Rather, courts “balance([] the public interest on the side of the plaintiffs against the public interest
on the side of the government to determine where the public interest lies.” Id.
IV. DISCUSSION

Federal Defendants argue that all four factors favor a stay. The Court disagrees and
discusses each factor in turn.

A. Federal Defendants Are Unlikely to Succeed on the Merits

Federal Defendants argue that they should be granted a stay because they are likely to
succeed on the merits of their appeal. Motion at 5. More specifically, they argue that the Court
erred in issuing relief on Plaintiff’s Rehabilitation Act Claims. /d. They give two reasons for this:
(1) the Court lacked jurisdiction over Plaintiffs’ Rehabilitation Act Claims, and (2) Plaintiffs’

Rehabilitation Act Claims fail on the merits. /d. This Court previously granted leave to file an
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Amicus Brief by Amici Curiae Legal Scholars on this specific issue.* This Court decided the
jurisdictional issues presented by Federal Defendants in the Order Denying Defendants’ Motion
to Dismiss finding that the Court did have jurisdiction over the Rehabilitation Act claims (“Order
Denying Defendant's Motion to Dismiss”) (Dkt. 106). Finding the same here, the Court holds
that Federal Defendants are not likely to succeed on their claims because the Veterans’ Judicial
Review Act (“VJRA”) does not deprive this Court of jurisdiction over Plaintiff’s claims, and this
Court’s merits analysis was not flawed.
1. The Court Has Jurisdiction Over the Rehabilitation Act Claims

The Veterans’ Judicial Review Act of 1988 created a new Article I federal appellate court,
the United States Court of Veterans Appeals, which reviews final decisions of the Board of
Veterans’ Appeals. 38 U.S.C. § 7251. The Board is the Secretary of Veterans Affairs’ final
decisional body for review of VA benefits determinations. 38 U.S.C. § 7104(a). The VIRA
contains a statutory bar to judicial review of VA benefits decisions in Section 511 of the VIRA.

38 US.C. § 511.

a. How should the VJRA be interpreted?

The Supreme Court has stated that Congress drafts legislation against a ‘“‘strong
presumption in favor of judicial review of administrative action.” INS v. St. Cyr, 533 U.S. 289,
298 (2001). And “[e]ven where the ultimate result is to limit judicial review the narrower
construction of jurisdiction-stripping provision is favored over the broader one.” ANA Int’l, Inc.
V. Way, 393 F. 3d 886, 891 (9th Cir. 2004); see also Wong v. United States, 373 F.3d 952, 963
(9th Cir. 2004) (jurisdiction-stripping language should not be read “broadly” where it can be
“subject to a ‘much narrower’ interpretation”) overruled on other grounds by Wilkie v. Robbins,
551 U.S. 537 (2007). The Supreme Court has also stated that statutory review schemes, like the

VJRA, have to be read against the presumption that “the point of special review provisions” is

4 See Amicus Briefs by Legal Scholars and Swords to Plowshares (Dkt. 92 and 98).

9-

SA9




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

£

Case: 24-6576, 11/19/2024, DktEntry: 25.1, Page 13 of 259

ase 2:22-cv-08357-DOC-KS  Document 420 Filed 11/13/24 Page 10 of 33 Page ID
#:18496

generally “to give the agency a heightened role in the matters it customarily handles, and can
apply distinctive knowledge to.” Axon Enter., Inc. V. FTC, 598 U.S. 175, 186 (2023).

Reading the jurisdiction-stripping statute, VIRA, narrowly as directed by the Ninth
Circuit and looking to its plain language, Section 511 withdraws Article III jurisdiction over a
specific subset of claims: it prohibits federal district courts from (1) “review[ing] any decision of
the Secretary as to (2) questions of law and fact necessary to a decision by the Secretary under a
law that affects the provision of benefits by the Secretary to veterans.” 38 U.S.C. § 511(a)(internal
citations omitted). This language therefore prohibits review by the Court of decisions that the
Secretary has actually made in the context of an individual veteran’s VA benefits proceedings.
See Blue Water Navy Viet. Veterans Ass 'n, Inc. v. McDonald, 830 F.3d 570,575 (D.C. Cir. 2016);
Veterans for Common Sense v. Shinseki, 678 F.3d 1013, 1023 (9th Cir. 2012) (en banc) (“VCS™).

Defendants heavily rely on the VCS case. See generally 678 F.3d; Motion. In the VCS
case, the Ninth Circuit surveyed what types of claims Article III courts have jurisdiction over,
and which claims they did not. /d. at 1023. From this survey, the Ninth Circuit was able to extract
“some consistent, largely undisputed conclusions as to what §511 does and [does not] preclude.”
Id. at 1023. To give some examples, the Ninth Circuit held that Section 511 precluded Article 111
courts from reviewing VA’s interpretation of a regulation that affected the denial of a veteran’s
disability benefit, Chinnock v. Turnage, 995 F.2d 889, 893 n.2 (9th Cir. 1993), it prevented an
Article III court from considering a veteran’s state tort claims brought against a VA doctor, Hicks
v. Small, 69 F.3d 967, 970 (9th Cir. 1995), but it did not preclude an Article III court from
considering a veteran’s Federal Tort Claims Act claim alleging negligence against VA doctors
because that did not “possibly have any effect on the benefits he has already been awarded.”
Littlejohn v. United States, 321 F.3d 915, 921 (9th Cir. 2003). As the Plaintiffs’ Opposition points
out, V'CS references a case called Broudy which provides a helpful standard for the determination
that could be relevant to this case. Id. at 1025; Opp’n at 12. In Broudy, the D.C. Circuit held that
an Article III court could consider plaintiffs’ claims because they did not require the district court
“to decide whether any of the veterans whose claims the Secretary rejected [we]re entitled to

benefits.” Id.
-10-
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The Ninth Circuit further synthesized the cases from its survey, including Broudy, to
conclude that Section 511 “precludes jurisdiction over a claim if it requires the district court to
review VA decisions that relate to benefits decisions, including any decision made by the
Secretary in the court of making benefits determinations.” Id. at 1025 (internal citation and
quotations omitted). Further, the Ninth Circuit stated that “[t]his preclusion extends not only to
cases where adjudicating veterans’ claims requires the district court to determine whether the VA
acted properly in handling a veteran’s request for benefits, but also to those decisions that may
affect such cases.” Id. (internal citations omitted). But as the Amicus Brief submitted to this Court
underscores, “Section 511 does not capture ‘all action or inaction by the VA.” It encompasses
only those benefits Congress has already provided for veterans through the agency, not any
possible action the VA may take outside the precisely-delineated benefit schemes Congress gave
it the power to administer.” See Br. Of Amicus Curiae Legal Scholars (Dkt. 98), at 4. Thus,
Section 511 does not reach all claims that would have any possible effect on benefits a veteran
has been awarded, rather Section 511 simply does not allow this Court to touch the agency’s pre-

existing, individualized determinations. Broudy, 460 F.3d at 112.

b. How does the Ninth Circuit’s interpretation of the VJRA apply in this
case?

Whether this Court has jurisdiction depends on what decisions the Court made in the
present case.

Plaintiffs’ claims challenged the absence of Permanent Supportive Housing on and near
the WLA Grounds, alleging that it constituted disability discrimination. Post-Trial Op. at 12-13.
These claims were made under the Rehabilitation Act of 1973, 29 U.S.C. § 794, more specifically
under Section 504 of the Rehabilitation Act based on 28 U.S.C. § 1343(a)(4) and 1346(a)(2). The
Rehabilitation Act of 1973 is a federal law that protects the rights of people with disabilities and
promotes equal opportunity in employment and access to programs and services. 29 U.S.C § §
791 and 794a. Section 504 specifically prohibits discrimination in programs and activities that
receive federal financial assistance. 29 U.S.C. § 794. And Section 504 prohibits discrimination

applied to service availability and accessibility. 1]1a’.
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Here the Court found that the failure of VA to provide sufficient temporary and permanent
supportive housing on or near the WLA Grounds solely because of Plaintiffs’ disabilities denies
Plaintiffs the reasonable accommodations they need to access their VA benefits. Post-Trial Op at
34. The Court also found that without permanent supportive housing, veterans would be denied
access to programs, services, benefits, or opportunities to participate as a result of physical
barriers, which falls squarely within the purview of Section 504 of the Rehabilitation Act. Post-
Trial Op at 14.

The Court’s decision in this case is not a decision concerning Plaintiffs’ VA benefits
determinations, nor does the decision affect any determination by VA in handling a veteran’s
request for benefits. Defendants have not pointed out a single previous individualized benefits
determination made by VA that was questioned by this Court, or even how this Court’s decision
would affect a pre-existing benefits determination made by VA. This Court ordered VA to stop
discriminatory practices that deny disabled veterans the reasonable accommodations they need
to access the benefits VA already determined they are entitled to. The Court did not question
VA’s decisions as to that entitlement. The Court took VA’s eligibility decisions as a given.

Additionally, the Court’s decision cannot be construed as one questioning benefits
determinations because Plaintiffs are not seeking benefits in this case. A benefit under VA is
defined as “any payment, service, ... or status, entitlement to which is determined under laws
administered by the department of Veterans Affairs pertaining to veterans and their dependents
and survivors.” 38 C.F.R. Section 20.3(e). Permanent supportive housing is not a benefit under
this definition because it is not provided under the laws determined by the department of Veterans
Affairs. See Br. Of Amicus Curiae Swords to Plowshares (Dkt. 92), at 12 n.2. Comparable
existing programs fall chiefly under the direction of the Department of Housing and Urban
Development not VA. /d.

Also, Section 511 does not dictate that the VJRA’s review process gives exclusive
jurisdiction over all Rehabilitation Act Claims to VA. Although a Rehabilitation Act claim may
in the most literal sense affect the provision of veterans’ benefits, the Ninth Circuit's direction to

use narrow construction and common-sense weighs against the Court reading Section 511 to give
-12-
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VA exclusive jurisdiction over all Rehabilitation Act Claims. Plaintiffs’ claims for reasonable
accommodations were made under a law of general applicability. This law was passed by
Congress to hold the federal government accountable for discrimination, and that is what this
Court’s decision does. But providing exclusive jurisdiction of Rehabilition Act claims to the
agency that is being accused of the discrimination and not an Article III court would render
Congress’ intentions meaningless. See Sierra v. City of Hallandale Beach, 904 F.3d 1343, 1351-
52 (11th Cir. 2018) (jurisdiction stripping statute did not give the FCC exclusive jurisdiction over
Rehabilitation Act because “the FCC has no expertise” on “what constitutes a violation under the
Rehabilition Act”); Floyd-Mayers v. Am. Cab Co., 732 F. Supp. 243, 247 (D.D.C. 1990)
(deciding Article III courts are “better equipped to resolve disputes arising” under “federal . . .
civil rights statutes,” despite the agency’s “greater expertise in its specialized field”). To find that
the Court has jurisdiction over Plaintiffs’ claims in this case makes practical sense. If the Court
were to find that it did not have jurisdiction because the Scope of 511 was so broad as to
encompass any claim affecting a benefits determination, it would mean that a disabled veteran
who sues VA under the Rehabilitation Act seeking wheelchair-friendly ramps at the entryway to
an agency medical facility would be seeking “review” of a past benefit determination, which
would strip all Article III courts of jurisdiction over such a claim. See Br. Of Amicus Curiae
Legal Scholars (Dkt. 98), at 5.

Congress also has never indicated that VA has expertise as to claims outside benefits
determinations. In Johnson v. Robinson, 415 U.S. 361, 370 (1974), the Supreme Court recognized
that the purpose of Section 511° precursor was for the VA to make “technical and complex”
benefits decisions. See also Axon, 598 U.S. at 186 (stating that the goal of a different jurisdiction-
stripping statute was to “give the agency a heightened role in the matters it customarily handles
and can apply distinctive knowledge to”’). But VA holds no expertise in the decision of Plaintiffs’
Rehabilitation Claims. And if permanent supportive housing is not a benefit under the laws being
determined by VA, then it cannot be within the agency’s expertise. Rather, as the Rehabilitation

Act is a generally applicable anti-discrimination statute that applies to “any program or activity
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conducted by any Executive agency,” the expertise lies with the Article III courts. 29 U.S.C. §
794(a).

In conclusion, Ninth Circuit precedent and basic principles of statutory interpretation give

the Court jurisdiction over Plaintiff's Rehabilitation Act Claims.
c¢. What would the Defendants’ reading of the VJRA mean for veterans?

If the Court were to take the Federal Defendants’ extremely literal position—that this
Court does not have jurisdiction as to any decision that is related to the provision of veterans’
benefits whether or not the claim was actually presented to VA—it would conflict with Supreme
Court precedent and create a jurisdictional void.

First, as to Supreme Court precedent, before Section 511 was codified, its precursor was
Section 211. VCS, 678 F.3d at 1020. Section 211 was originally a jurisdiction-stripping statute,
similar to Section 511, that was narrowed over time by the D.C. Circuit. Id. After this narrowing,
Congress then reemphasized a clear intent that the exemption from judicial review was to be all
inclusive and wrote that “the decision of the Administrator on any question of law or fact under
any law administered by the Veterans’ Administration” shall be unreviewable. Id. The Supreme
Court responded to this broadened scope of Section 211 and held that it was too expansive. Id.
The Supreme Court explained that construing Section 211 to eliminate all federal court review
of constitutional challenges to veterans’ benefits legislation would raise serious questions
concerning the constitutionality of Section 211. Id. at 1021. Thus, the Supreme Court concluded
that the district court had jurisdiction to consider a direct factual challenge to statutes affecting
veterans’ benefits. Id. Defendants’ argument that we should expand the scope of Section 511
from only decisions that the agency has considered and decided to any decision that is related to
the provision of veterans’ benefits would be broadening the scope of Section 511 to a breadth
analogous to the scope of Section 211 that the Supreme Court rejected.

Second, if this Court does not have jurisdiction, then Plaintiffs have nowhere to bring
Rehabilitation Act claims. This is because even if it is true that the VIRA strips this Court of
jurisdiction, this does not mean that Plaintiffs could bring their claims to the Article I courts under

the VIRA. Plaintiffs cannot bring their Rehabilitation Act claims through the VIRA’s multi-
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layered system for adjudicating benefit awards. See generally 38 U.S.C. § 7104, 7251, 7261
(establishing only a limited framework for adjudication of veterans benefit claims). Under the
VIRA, veterans first must file individual claims for benefits at a VA regional office (“VARO”).
38 C.F.R. § 20.3(a). Then, they can challenge these determinations through the VJIRA’s special
statutory review scheme. Id. A claim is any “written or electronic communication requesting a
determination of entitlement...to a specific benefit under the laws administered by the VA.” 38
C.F.R. § 3.1(p). Most importantly, VA regulations allow the agency’s processing offices to
consider veterans’ claims for benefits only “under the laws administered” by the VA. 38 C.F.R.
Section 3.1(p). The Rehabilitation Act is not a law that creates benefits for veterans, so Plaintiffs’
claims could not be presented as claims for benefits. This is further demonstrated by the fact that
VA forms do not allow veterans to present Rehabilition Act “claims.” 38 C.F.R. Section 3.1(p).
And without being able to present a claim to a VARO, a veteran cannot access the higher levels
of VJRA’s review system, like the Court of Veterans Appeals and the Federal Circuit, because
those courts’ review is “premised on” the agency making a decision. Ledford v. West, 136 F.3d
776, 779 (Fed. Cir. 1998).

Accordingly, if we were to take the position of Federal Defendants, this Court would be
creating a jurisdictional void—Plaintiffs could not bring their claims in an Article III Court or
Article I Courts under the VIRA. The VA could therefore discriminate against veterans with
disabilities and hide from accountability. Because “Congress rarely allow claims about agency
action to escape effect judicial review,” this lack of an alternative forum confirms that this Court
has jurisdiction notwithstanding Section 511. Axon, 598 U.S. at 186; see VCS, 678 F.3d at 1034-
35.

2. Relief Was Proper under the Rehabilitation Act

Federal Defendants argue that they are likely to succeed on the merits by showing that the
Court erred in its merits analysis of Plaintiffs’ Rehabilitation Act claims. Motion at 9. They state
that as to Plaintiffs’ integration claims, the trial record does not support the Court’s determination
that an inability to reside in supportive housing on the WLA Campus places these unhoused

veterans at risk of institutionalization. /d. Second, Federal Defendants claim that the Court’s
-15-
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findings are insufficient to support the relief that was ordered under Plaintiffs’ meaningful access
claim. /d. at 10. Lastly, Federal Defendants claim that the Court’s proposed modification of
building permanent supportive housing “fundamentally alter[s]” the nature of VA’s programs
and activities. Id. at 11. Each of these arguments will be discussed in turn.

First, as to the integration claims, Section 504 of the Rehabilitation Act requires that
programs be administered in the most integrated setting possible. 28 CFR Section
35.130(d)(1998). Defendants claim there is not enough evidence in the record to support this
Court’s conclusion that Plaintiffs are at a serious risk of institutionalization without permanent
supportive housing or that VA placed them at such a serious risk. Motion at 9. Defendants try to
frame this entire lawsuit as one about veterans’ living preferences rather than the necessity of
veteran housing. It became apparent throughout trial that without housing on the West LA
Campus, receiving the benefits that veterans have been given by VA was impossible. Testimony
showed that without such housing, “[m]any homeless veterans” with disabilities accept
institutionalization—including in “emergency departments, psychiatric institutions, and jails”—
as their only means to “receive healthcare” and “mental healthcare services.” Id. at 47. In other
words, veterans “[w]ithout permanent supportive housing” are left with an ultimatum: either
“accept institutionalization or go without [necessary] services.” Id. That evidence plainly
demonstrates a “serious risk” of institutionalization. See V.L. v. Wagner, 669 F. Supp. 2d 1106,
1120 (N.D. Cal. 2009) (finding that, without certain governmental program, elderly plaintiffs
with certain mental disabilities were at “serious risk™ of institutionalization because there was no
feasible “alternative” for a “large portion of the class” to have healthcare needs met).

Second, Federal Defendants claim that the Court’s findings are similarly insufficient to
support the relief it ordered under Plaintiff's meaningful access claims. This Court found that
Plaintiffs cannot meaningfully access their health benefits and are placed at risk of
institutionalization without supportive housing at or near the Grounds. Post-Trial Op. at 33. But
Federal Defendants state that just because it makes life easier for the veterans to access the

facilities, that does not mean that they lack meaningful access. Motion at 10. The Court
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wholeheartedly disagrees that this call for housing is merely about just “making veteran’s lives
easier.”

The record before this Court established that, as stated above, if there is no permanent
supportive housing on the West VA LA campus, many veterans have no access whatsoever to
healthcare and mental health services. The best evidence to demonstrate this point is that when
there was no housing available on the Grounds in the years following the 2016 Master Plan,
unhoused veterans were forced to fend for themselves. Thus, beginning in May 2020, unhoused
veterans who VA turned away from the West LA Campus’s residential program created
“Veterans Row,” a collection of tents on San Vicente Boulevard right outside the West LA VA.
Post-Trial Op. at 11. At this time, veteran homelessness in Los Angeles was increasing. /d.
Because of the horrendous conditions on Veterans Row, advocates called for help which led to
the creation of temporary shelter within the grounds through the Community Treatment and
Reintegration Services (CTRS) program. Id. CTRS started as tents on the West Los Angeles
campus, which were later replaced by “tiny sheds.” /d.

The record demonstrates that when there was no housing available on the campus,
veterans chose to live on the streets outside of the West LA Campus for many reasons. The first
is that the medical care is of better quality at the West LA Campus. /d. at 14. And some of the
services offered there are not offered at any other accessible sites for some Plaintiffs. /d. This is
why Dr. Braverman, the Director of the VA Greater Los Angeles Healthcare System, stated that
when clinics do not have the capacity to treat a veteran at their facility—if for example, the
veteran needs specialty care that the clinic is not set up to provide—that veteran will likely be
referred and transferred to the West LA Campus for more specialized treatment. /d.

If veterans could have obtained services elsewhere or lived in homes and still accessed the
WLA Campus services, they would have. This point was made exceptionally clear by the fact
that veterans who were in wheelchairs and walkers were getting on their hands and knees to crawl
into their tents to sleep at night while living on Veterans Row just outside the gates of the VA
Campus. /d. at 16. As Plaintiff Laurianne Wright stated, the Campus “was the only medical place

I knew to go to” when she left the service and started drinking alcohol. Trial Transcript. Aug. 23,
-17-
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2024 (Dkt. 271), at 189. She used the WLA Campus primarily for the women's clinic and
gynecological services and at one point was homeless living outside the Campus. /d. When
Wright was asked after being hospitalized at VA where she should go, she chose to live in Tent
City because “she felt comfortable. I know the vets. I knew I would be okay, as long as I was on
the VA property, I would be okay.” Id. She had previously been sexually assaulted in the military
and had some traumatic experiences on the street, but once she was on the WLA Campus she
knew she was safe “[b]ecause any time I could reach out and somebody would be there for [her].”
1d.

Laurianne Wright further testified that she cannot access her healthcare on the Campus
while living in housing off-campus because “the hours-long journey” would be “excruciating”
for her disabilities, causing her to forgo care altogether. Post-Trial Op. at 6-7. She also testified
that the care she needs for all her conditions was located on the West LA Campus. /d. This
testimony directly conflicts with Federal Defendants assertion that there are a range of other
benefits besides supportive housing that could provide veterans with meaningful access to
healthcare, because the unfortunate reality is that for many veterans permanent supportive
housing is the only option. /d. at 44 (concluding, based on testimony, that “[t]he stress associated
with traveling to the [Campus] for treatment and therapy is often an insurmountable barrier for
veterans suffering from [serious mental illness][,] . . . [traumatic brain injury], co-occurring
mental illness, and substance abuse™).

Additionally, the declaration of Dr. Johnathan Sherin sheds light on why the Court’s
merits analysis was sound. See generally Sherin Decl. Dr. Sherin was formerly the head of mental
health for Los Angeles County, oversaw all mental health programs on the West Los Angeles
VA Campus, and the mental health services for the Miami VA Healthcare system. /d. § 1. In fact,
Dr. Sherin was the primary consultant working alongside VA Secretary Robert McDonald and
his team to develop the 2016 Master Plan as part of the settlement in Valentini. Id. Dr. Sherin
states that without the urgent implementation of easily accessible, high quality temporary housing
that is occupied with immediacy through relentless outreach and engagement and serviced with

intensive case management and care coordination, more Veterans will face the harsh conditions
-18-
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and trauma of street living (which will predictably worsen in the coming winter months), more
Veterans will develop mental health issues, addictions and physical disease, and more Veterans
will die in the streets which have been claiming more lives each year. /d. 9 4. The Court agrees
with Dr. Sherin’s assertion that the long-standing emergency of veteran homelessness will never
be eradicated if it is based on the premise that Veterans must find their own way to housing. /d.
9 8. And the Defendants’ Motion is another example of VA, again, trying to shift the
responsibility of recovery and reacclimating after military service to veterans who already are
disadvantaged by living on the streets.

Federal Defendants claim that Plaintiffs’ proposed modification of requiring the
development of new permanent supportive housing units would “fundamentally alter” the nature
of VA’s programs and activities. Motion at 11. Defendants may be excused from liability under
Plaintiffs’ Olmstead claim if compliance would cause undue financial or administrative burdens
or would fundamentally alter the program or service at issue. Sch. Bd. Of Nassau Cnty. v. Arline,
480 U.S. 273, 287 n.17 (1987). After considering Federal Defendants’ position, the Court held
that providing permanent supporting housing is not a fundamental alteration of the VA’s
programs. Post-Trial Op. at 22. This is because the Defendants “already administer” housing on
or near the campus, so simply “[i]ncreasing the amount, speed, and quality of the Permanent
Supportive Housing” does not impose an unreasonable burden on them. /d.

Defendants further claim that spending “massive resources” to develop temporary and
permanent supportive housing would require the VA “to shift its finite resources away from
existing community-wide efforts” to help homeless veterans. Motion at 11. But the
approximately $15 million it would cost Federal Defendants to develop the first 100 temporary
units amounts to only a small fraction of VA’s $407 billion annual budget for 2024. Post-Trial
Op. at 22; Silberfeld Decl. 4 10. And any costs to develop permanent supportive housing are
more than reasonable “as these costs will be spread out over [a] six-year timeline.” Id.
Additionally, Federal Defendants’ argument that permanent supportive housing will cause
veterans to become more segregated from their communities is ill-founded. See Motion at 11-12.

As the Federal Defendants well know, one of the goals of permanent supportive housing is to
-19-
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create ‘“connective tissue” for veterans—such as parks, “places to gather,” job training
opportunities, and recreational activities. Post-Trial Op. at 62. Indeed, “[m]any veterans want to
live in a community with other veterans on the [Campus]”: they feel they finally would be
integrated in a community. /d. Where the alternative is the streets, the unsupported assertion is
misguided.

Finally, Federal Defendants assert that they would incur other “immense burdens” in
providing permanent supportive housing, such as “increasing . . . infrastructure on Campus” or
“preparing a new environmental impact statement.” Motion at 12. But Federal Defendants
recently “invested over $100 million to upgrade and expand the . . . Campus’s infrastructure.”
Post-Trial Op. at 49. And critically, as this Court found, most of the sites contemplated for
additional permanent supportive housing would benefit from that upgrade. /d.; see also id. at 22
(“As to permanent housing, the Court finds that ample infrastructure exists on campus or could
be developed in the six-year timeline requested by Plaintiffs.”). In addition, Federal Defendants
previously conducted an environmental report. /d. And that report “already demonstrated that at
least 1,622 [housing] units can be constructed on campus.” /d. And less than a month ago, Chelsea
Black, Acting Chief of the VA Greater Los Angeles Health Care System’s Office of Strategic
Facility & Master Planning, stated to this Court that VA was “going to find the funding [for
temporary supportive housing]. We want to do this.” October 18, 2024 Transcript (Dkt. 371), at
42:121-13. In short, Federal Defendants’ “burdens” are without evidence, and Plaintiffs proposed
modification—requiring the VA to develop permanent supporting housing on Campus—is more
than reasonable.

In conclusion, this Court not only has jurisdiction to decide Plaintiff's Rehabilitation Act
claims, but the Court also properly granted relief on these claims. Thus, Federal Defendants are
not likely to succeed on the merits of those claims on appeal.

3. Relief Was Proper on Plaintiffs’ Land-Use Claims

Federal Defendants argue they are likely to prevail in their appeal on Plaintiffs’ land-use

claims. First, they contend that the finding of an enforceable trust was erroneous. Second, without

disputing the Court’s determination that the third-party leases on the Campus were unlawful, they
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claim that the relief the Court has granted on the land-use claims is improper. The Court is
unpersuaded by Federal Defendants’ arguments which have largely been brought and rejected
previously. See Post-Trial Op. at 47-71.

a. An Enforceable Charitable Trust Was Properly Found

The Court granted partial summary judgment to Plaintiffs on their charitable trust claims.
Order on Motion for Summary Judgment (Dkt. 218), at 26. Specifically, the Court found that the
1888 Deed of the land that the West LA VA Grounds sits on was donated to the Government for
the benefit of disabled veterans and created a charitable trust. /d. The land was given “in
consideration” that the Government “should locate, establish, construct, and permanently
maintain a branch of said National Home for Disabled Volunteer Soldiers . . ..” 1888 Deed q 3.
The 1866 Act, in turn, authorized the Government to accept the gift, and pursuant to that
authority, the Government did accept the gift. See 24 U.S.C. § 111, 14 Stat. 10 (1866). Relying
on the language of the 1888 Deed and the 1866 Act, the Court found that the government became
the trustee, and the disabled veterans became the beneficiaries of the trust. Order on Motion for
Summary Judgment at 26.

The Court then found that the Government assumed an enforceable fiduciary duty based
on the language and duties enshrined in the West Los Angeles Leasing Act of 2016 and the West
Los Angeles VA Campus Improvement Act of 2021. Order on Motion for Summary Judgment
at 27-28. The obligations to review, audit, and evaluate management of leases or land use on the
Campus to ensure benefits for veterans, as codified in the Leasing Act and its amendments,
evidence the Government’s acceptance of the corresponding fiduciary duties. /d. at 28.

Now, the Government argues that Plaintiffs as private citizens lack standing to enforce
such a charitable trust. Motion at 13. While it is true that Attorneys General are the traditional
enforcers of charitable trusts, the Government acknowledges that Courts have recognized
exceptions to that norm. The Government argues that the class of beneficiaries here is not small
enough to qualify as a “special interest” exception. Motion at 13 (citing He Depu v. Yahoo! Inc.,
306 F. Supp. 3d 181, 185 (D.D.C. 2018)). However, the case the Government cites, while not

controlling authority, was reversed and the Court of Appeals for the District of Columbia Circuit
21-
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clarified that the class of beneficiaries need not be small but rather must be “sharply defined” and
“limited in number” to have standing. He Depu v. Yahoo! Inc., 950 F.3d 897, 906 (D.C. Cir.
2020). In that case, the Court of Appeals found that people from China who have been imprisoned
for expressing their views online could qualify as such a class even though there might be over a
thousand people in the class and the number might grow. /d. at 906-908. The “essence of a
‘special interest’ in a charitable trust is a particularized interest distinct from that of members of
the general public.” Id. at 907 (quoting Hooker v. Edes Home, 579 A.2d 608, 613 (D.C. 1990)).
Here, the class of beneficiaries might be large in number but is sharply defined based on veteran
status and disability status. As such, the class is necessarily limited in number and has a distinct
interest in the charitable trust protecting the Campus. The class of disabled veterans enforcing
the trust here stands to benefit from the trust in ways that the general public could not.
Accordingly, Plaintiffs are the intended beneficiaries of the trust and thus have standing. See
Post-Trial Op. at 28.

Federal Defendants also briefly attempt to argue that Plaintiffs do not have Article III
standing to enforce the trust because their injury is not concrete or particularized. To support this
argument, Federal Defendants cite a case with distinct facts in which a donor did not have
standing to challenge the use of property he had already donated. Motion at 13-14 (quoting
Pinkert v. Schwab Charitable Fund, 48 F.4th 1051, 1059 (9th Cir. 2022) (Bress. J., concurring
in part and in the judgment). The Government fails to identify relevant controlling authority to
persuade the Court to depart from its past decisions on this issue—namely, that Plaintiffs do have
a special interest in the charitable trust that is concrete and distinct from the public’s generalized
interest.

Even if Plaintiffs have standing to enforce the trust, Federal Defendants still argue that the
1888 Deed did not create a charitable trust and that any such trust could not be enforceable against
the Government absent explicit assumption of the trust duties. Motion at 14. These arguments
were rejected at the summary judgment stage.

This Court and the court in Valentini v. Shinseki, 860 F. Supp. 2d 1079 (C.D. Cal.

2012)(“Valentini”’), found a charitable trust. “In order to create a charitable trust, there must be
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an intention to convey the property for a charitable purpose.” Order on Summary Judgment at 15
(Dkt. 218). The 1888 Deed granted the land to the Government on the condition that it
“established, constructed, and permanently maintained” housing for disabled veterans. 1888
Deed (Dkt. 37-3). The 1888 Deed “expresse[d] far more than a hope” that the Government will
use the land to house disabled veterans; it granted the Government the land “[only] on the
condition” that it will do so “for all time.” Valentini, 860 F. Supp. 2d at 1104. That restrictive
language demonstrated the explicit intention to create a charitable trust.

Moreover, as this Court held in its summary judgment order, the West Los Angeles
Leasing Act imposes fiduciary duties on the Government that make the trust enforceable. Order
on Summary Judgment at 27-28. The Act explicitly regulates the Government’s leases with third
parties on the Campus, requiring the Government to review and evaluate the leases to ensure that
they “principally benefit veterans and their families,” among other requirements. WLALA §2(a)
(listing other requirements); see also WLALA § 2(c) (prohibiting any “land-sharing
agreement[s]” unless it “benefits veterans and their families”); WLALA § 2(j) (requiring the
Government to prepare annual report describing the leases on the Campus in part to ensure
compliance). As this Court previously stated, “the[se] statutory obligations [under the Act] mirror
the types of fiduciary duties that trustees traditionally assume.” Post-Trial Op. at 17. VA
recognized this itself. In the 2016 “Draft Master Plan” for the Campus, the VA Secretary admitted
the “land was deeded for the benefit of Veterans in 1888 to serve as a home for our nation’s
heroes,” and that the land’s “intended purpose” was to serve those veterans. Post-Trial Opinion
at 43. The Executive Summary of the 2016 Draft Master Plan stated that the “intended purpose”
of the Campus is to create a “home” and “vibrant community” that “includes the development of
high quality housing tailored to priority Veteran subpopulations with robust support [services].”
2016 Draft Master Plan (Dkt. 193-53), at 7. Thus, through the WLALA, the Government
unambiguously assumed fiduciary duties with respect to the charitable trust that VA has

continued to recognize.
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b. The Scope of Relief Was Proper

Federal Defendants next argue that even if the Court’s conclusions on the merits of the
land-use claims were correct, the Court still erred in forbidding VA from renegotiating its
agreements with the leaseholders, Brentwood School, Bridgeland Resources, Safety Park, and
UCLA. Federal Defendants argue that such an injunction was unnecessary. Motion at 15. They
state that “Plaintiffs’ injuries would be completely remedied by an order holding the agreements
invalid, leaving VA free to negotiate new, more beneficial agreements.” /d. But this contention
entirely misses the point of the Court’s Post-Trial Opinion, arrived at after a lengthy trial on these
issues. Plaintiffs here brought their claims after the Valentini litigation left VA to do precisely
what Federal Defendants advocate for now. This Court, observing VA’s failures in the past,
declined to allow those failures to be repeated and compounded. See Post-Trial Op. at 52 (finding
that Congress enacted the Leasing Act specifically “to refocus the VA’s efforts in West LA on
veterans in need of services[,] particularly those who are homeless,” because the “VA’s
[negotiated] land deals . . . were . . . ‘misuses’ of the land”); id. at 53 (finding that even after the
VA’s Office of Inspector General concluded that the leases “were noncompliant with federal law,
the VA continued to allow leaseholders to occupy the land [unlawfully] and exercise renewal
options™). It is within this Court’s power to ensure that VA follows the law when entering land
use agreements with third parties on the Campus. Overseeing any new agreements is the only
way for the Court to prevent further injury to Plaintiffs.

Federal Defendants also argue that the Court’s injunction against renegotiating leases has
been “undercut” by the Court’s later orders related to the Brentwood School’s settlement, the
SafetyPark operations, and an interim agreement with UCLA. Motion at 15-16. The Court’s
orders, however, are in line with the Post-Trial Opinion. The orders do not allow VA to
unilaterally renegotiate land use agreements; they ensure VA complies with its fiduciary duties
under the WLALA and advance temporary agreements until permanent and lawful agreements
can be reached. See Dkt. 357 (“order[ing] [the VA] . . . to negotiate with and enter into an
enhanced use/facilities sharing agreement/lease with Brentwood School,” but requiring the terms

to be “approved by the Court . . . with the input of Plaintiffs and the Class”); Dkt. 310 (as it relates
224-
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to Safety Park, merely ordering at this time the VA “[to] commence a re-compete process for the
operation of the parking lots™); Dkt. 386 (outlining certain requirements for a “temporary lease”
until a “holistic and long-lasting solution” can be reached). Requiring VA to comply with its
duties under the law is not “usurp[ing]” VA’s powers. Motion at 16.

Moreover, the temporary agreements put forth by Plaintiffs, Brentwood School, and
UCLA are interim measures for no more than a one-year term and are necessary to ensure revenue
for VA and benefits to veterans while preventing waste and degradation of facilities that would
otherwise be abandoned absent agreements. While extensive hearings are held on housing plans,
such short-term agreements provide benefits without locking up land in long-term leases, as VA
has done in the past, that prevent the land from being used for housing.’ This “exit strategy”
breaks the cycle of VA entering unlawful, long-term leases that then make substantial amounts
of Campus’ land unavailable for veteran housing. Post-Trial Op. at 53, 72.

B. Federal Defendants Fail to Establish Irreparable Harm Absent a Stay

Federal Defendants argue that the Court’s housing orders and lease-related injunction
inflict irreparable harm on VA. First, Federal Defendants assert that they cannot afford the
housing for veterans—not even the 100 emergency temporary housing units—the Court has
ordered they provide. Federal Defendants’ housing arguments misunderstand the Court’s orders,
rely on highly speculative costs, and fail to set forth facts that support irreparable harm,
particularly in comparison to the life-threatening harms Plaintiffs face on the streets.

Federal Defendants fail to recognize that the Court’s Final Judgment incorporated the
following language: “As to both temporary and permanent supportive housing units, the Court
retains jurisdiction to adjust the number of units in each category in order to closely approximate
the actual need for housing.” Post-Trial Opinion and Findings of Fact and Conclusions of Law |

251(h); Final Judgment and Permanent Injunction at 4. Thus, the “tens of millions more” that

5> “The VA argues they are out of space, and that the lack of available acreage precludes any increase to
the 1,200 units they have promised to open on the West LA campus by 2030. They contend that any
injunctive relief by the Court would burden the VA financially and deprive them of the flexibility they
need to solve the complex issue of veteran homelessness. The problem, however, is one of the VA’s
own making.” Post-Trial Opinion at 1.
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Federal Defendants argue VA will have to pay for 650 more units of temporary housing by April
2026, is highly speculative and premature. Motion at 17. It is possible that 750 units of temporary
housing will not be needed and may not be ordered by the Court. Moreover, the “$30 million”
that Federal Defendants cite to complete and operate the 100 emergency temporary housing units
is speculative. Motion at 17. These costs are provided without any explanation. Kuhn Decl. § 7.
Plaintiffs calculate that the cost for 100 units would instead be $15 million. Silberfeld Decl. § 10.

Even if the costs cited by Federal Defendants are accurate, the costs are not unreasonable
“in light of the VA’s overall annual budget of approximately $407 billion.” Post-Trial Opinion
at 37. Federal Defendants insist that VA has a “$12 billion shortfall in its operating budget for
Fiscal Year 2025.” Motion at 18. With respect for the demands that the VA faces, the Court is
hesitant to accept that allocating $30 million for temporary housing units would be impossible or
require diversion of funds that would hurt veterans more than continued homelessness hurts
them.®

Critically, the only irreparable harm that Federal Defendants allege is monetary harm,
which is insufficient. “Mere injuries, however substantial, in terms of money, time and energy
necessarily expended are not enough.” A/ Otro Lado v. Wolf, 952 F.3d 999, 1008 (9th Cir. 2020)
(internal quotation marks and citations omitted) (“[D]iversion of the [government] agencies’
time, resources, and personnel from other pressing immigration adjudication and enforcement
priorities due to the need to ask additional questions and possibly review documentary evidence
at bond hearings was minimal evidence of harm to the government.”). Moreover, Federal
Defendants frame the expenses on housing as money that will be wasted. That is not the case.

The temporary housing and the upgraded infrastructure associated with the housing will continue

% VA recently clarified its finances to Congress and walked back its prior representation of a $12 billion
shortfall. In an October 28, 2024 Briefing Paper to Congress, VA reported that the Veterans Benefits
Administration carried over approximately $5.1 billion unspent from FY 2024 to FY 2025 and the
Veterans Health Administration finished FY 2024 with unspent, carryover funds of “approximately what
[VA] anticipated in the FY 2025 budget” rather than lower reserves previously reported. Department of
Veterans Affairs, Update on F'Y 2024 VBA Mandatory Funding budget execution and VHA budget
execution, October 28, 2024. This recent correction by VA calls into question the accuracy of reported
deficits.
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to provide benefits to veterans, no matter what happens on appeal. VA has already committed to
providing significantly more housing in its 2022 Master Plan. Post-Trial Opinion at 9. The issue
is not if’ VA resources will be expended on housing but when. VA has repeatedly failed to meet
its own housing deadlines and deadlines agreed to in the Valentini Settlement.” Given these
obligations and the VA’s own failure to satisfy them, Federal Defendants’ claim that VA will
suffer irreparably if it must finally comply is unpersuasive.

Second, Federal Defendants assert that they face irreparable harm because the Court made
inconsistent orders—mandating the Government not to renegotiate or enter into any new third-
party leases but also requiring the Government to accept a negotiated settlement agreement with
the Brentwood School. The Government frames these requirements as at odds with each other.
They are not. The settlement agreement with the Brentwood School, which the Court
preliminarily approved on October 18, 2024, is not inconsistent with the Court’s injunction on
leases. See Minutes of Hearing Re Injunctive Relief (Dkt. 374); see also Approved Plaintiffs’
Motion for Preliminary Approval of Class Settlement as to Non-Party Brentwood School (Dkt.
376). As discussed, the settlement is part of the “exit strategy” contemplated by the Post-Trial
Opinion. Post-Trial Op. at 53, 72. It is an interim agreement to ensure a partial status quo while
the Parties continue to consider housing location options and if longer-term leases would be

compatible with VA’s housing obligations and the WLALA.

" The Court’s Post-Trial Opinion explained: After a period for public comment, the VA created the 2016
Draft Master Plan. The plan “confirm[ed the VA’s] intent to create a 21st Century campus” that would
support “LA’s Veteran community in the broadest sense[.]” (“2016 Draft Plan”) (Trial Ex. 154) at 8.
The Government “believe[d] it [was] reasonable to include” in the framework “approximately 1,200
units of permanent housing on the” West LA VA Grounds. /d. at 5. Seven hundred and seventy of these
units were supposed to be complete by 2022. Id. In 2021, however, the VA Office of Inspector General
(“OIG”) reported that the VA had not constructed a single new unit of Permanent Supportive Housing
pursuant to the settlement agreement. The OIG reported that the “VA envisions all phases of
construction will be completed in the next 17 years.” See 2021 OIG Report at 17. In April 2022, the VA
released an updated Master Plan (“2022 Master Plan”) (Trial Ex. 1), which finalized their plan for
building housing on the Grounds.

Post-Trial Opinion at 8-9.
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Federal Defendants, nevertheless, argue they suffer irreparable harm because VA is
prevented from “negotiating for additional funds and services.” Motion at 19. This is false. As
the Court has made clear in numerous hearings, VA has been and is welcome to be an active
participant in any potential agreements. VA simply may not unilaterally enter into land use
agreements without Court approval at this time. It is ironic that VA now complains of not being
able to obtain greater funds and services from third-party leaseholders after the Court invalidated
leases VA entered into that were grossly below market value and did not comply with the
WLALA. See Post-Trial Op. at 55 (discussing Brentwood School’s agreement to use 22 acres of
Campus land for $850,000 annually and in-kind services); see also Post-Trial Op. at 65
(discussing UCLA’s agreement to use ten acres of Campus land for annual rent of $300,000 and
in-kind services and UCLA’s agreement prior to the Valentini litigation to pay only $56,000 in
annual rent). The settlement with Brentwood School now before the Court would provide
substantially more funding and services to VA than the agreement that VA had previously
negotiated. Settlement Agreement with Brentwood School (Dkt. 363-2) (outlining an interim,
one-year agreement with Brentwood School to include a $3 million cash payment to the VA
Lease Revenue Fund within 60 days of final court approval, another $2 million cash payment
within 365 days of final court approval, annual rent of $1 million, in-kind services worth of up
to $1.5 million, and substantially expanded hours and access to Brentwood athletic facilities for
veterans). The interim agreement with UCLA also provides VA with $600,000 in revenue for
UCLA’s use until July 2025, which is double what UCLA paid in rent for an entire year under
its invalidated lease. Order Granting Interim Access to UCLA Baseball Facilities (Dkt. 386).
Thus, the Court’s orders redress VA’s past mismanagement of land use agreements and ensure
fair compensation for use of VA grounds on a short-term basis until housing plans are finalized.?

VA is hardly being denied additional funds and services.

8 VA’s mismanagement of third-party leases included corruption. As discussed in the Post-Trial
Opinion: “The scheme, which lasted for almost fifteen years and cost the government nearly $13 million
in lost revenues, resulted in both the parking lot’s manager and the high-up VA official pleading guilty
to federal criminal charges. Both were sentenced to substantial prison terms.” Post-Trial Op. at 52.
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In sum, Federal Defendants fail to show they will suffer irreparable harm absent a stay
pending appeal.

C. Plaintiffs Will Suffer Irreparable Harm from Further Delays and the Public

Interest Weighs Against a Stay

“Once an applicant satisfies the first two factors, the traditional stay inquiry calls for
assessing the harm to the opposing party and weighing the public interest. These factors merge
when the Government is the opposing party.” Nken, 556 U.S. at 435. While Federal Defendants
have not satisfied the first two factors, likelihood of success on the merits and irreparable harm,
the Court still discusses the remaining two factors together.

Federal Defendants argue that Plaintiffs will suffer no harm from a stay of this Court’s
orders and assert that the “current supply of housing exceeds demand.” Motion at 19. This Court
has repeatedly found otherwise. Plaintiffs will suffer severe and irreparable harm if action is
further delayed by a stay pending appeal.

Homelessness is deadly, and for those who survive, has devastating repercussions
including exacerbation of existing disabilities and health conditions, and exposure to violence
and other victimization. Post-Trial Op. at 88—89; Declaration of Robert Reynolds (“Reynolds
Decl.”) 49 22-23; Sherin Decl. 99 4-5 (“environmental exposure is life-threatening and has
severe, long-lasting impacts on [homeless veterans’] physical, mental and spiritual health and
wellbeing.”). As Dr. Sherin, the former head of mental health programs at the West LA VA
Campus, testified: “Irreparable harm is being caused to our Veterans in the streets every day of
every year, and there is an inexcusably inadequate urgency, nay emergency, in taking care of
their wellbeing as top priority, full stop.” Sherin Decl. § 7. The Court previously found the same:
“Without temporary supportive housing, countless veterans may die on the streets or in shelters
while waiting for permanent housing to be built.” Post-Trial Op. at 40. The need for temporary
supportive housing is even more urgent with the onset of winter. More homeless individuals die
and develop serious illnesses in the winter months than at other times of the year due to harsh

weather conditions. Sherin Decl. § 6; Declaration of Benjamin Henwood 9§ 2; Reynolds Decl.
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24. The Court’s recognition of these risks is the basis for its emergency orders. See Emergency
Order Nos. 1 and 2 (Dkt. 341, 342).

For years, the Federal Defendants have failed to construct adequate housing for veterans
on the Campus. See Post-Trial Opinion at 85 (“In 2021, . . . the VA OIG reported that, despite
plans to construct 770 permanent supportive housing units on the WLA Grounds by 2022, the
VA had only constructed 55 units of permanent supportive housing.”). Due to the Federal
Defendants’ long inaction, Plaintiffs and other veterans have already suffered irreparable harm,
including being denied access to the community-based VA healthcare and mental care for which
they are eligible, experiencing exacerbation of existing disabilities and health conditions, and in
some cases dying just streets away from the Campus. /d. at 88 (describing these “devastating
consequences” from the Federal Defendants’ inaction).

Looking to the experience of a veteran himself, the Declaration of Robert Reynolds further
demonstrates the irreparable harm Plaintiffs continue to suffer. See generally Reynolds Decl.
Reynolds receives PTSD treatment at the WLA Campus. /d. § 3. When he first arrived at the
Campus, he was turned away from an emergency bed because of his service dog. /d. 4 10. Having
nowhere else to go, he began living on Veterans Row where he met dozens of other veterans who
were seeking treatment and housing on the WLA grounds. /d. 9 11. He states, “I met hundreds of
homeless and disabled veterans who sought treatment or housing on the West LA Grounds, and
many were turned away by the VA due to a lack of temporary shelter and permanent housing.”
1d. 9 13. He also states that he is currently contacted by veterans on a weekly basis asking to get
into permanent housing on the WLA Grounds. /d. § 17. For many veterans with disabilities, it is
extremely difficult to access medical care at the West LA VA Medical Center without nearby
supportive housing. /d. 4 20. Placement in apartments far from the Medical Center, in locations
like Pomona (46 miles) or Lancaster (65 miles) often creates insurmountable barriers to accessing
specialized care in West LA. Id. In Reynolds’ experience, many disabled veterans who are placed
in housing far from the WLA Medical Center fall back into homelessness because they are not

accessing the treatment and supportive services they need. /d. In fact, he has known veterans who
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have given up housing far away from the West LA Grounds because they had such difficulty
accessing essential healthcare from a distance. /d.

As the Court found after trial, “[t]here is significant, urgent demand for temporary and
permanent supportive housing on or near the WLA Campus to ensure veterans with disabilities
can access their healthcare benefits.” Post-Trial Op. at 82-83, 4 47. The current number of
temporary units on or near the Campus “is not sufficient to address the number of homeless
veterans within VAGLAHS catchment area.” Id. at 87, § 70. Federal Defendants have failed to
present facts that contradict the extensive record at trial supporting the need for additional veteran
housing.

Federal Defendants rely on the Declaration of Dr. John Kuhn to support their assertion
that temporary housing is not needed. Motion at 19. Dr. Kuhn states that on a typical night there
are 45 vacant temporary housing units on Campus and that VA plans to provide 32 new temporary
beds this year. Kuhn Decl. § 6. Dr. Kuhn, however, does not provide details on these vacant
temporary units and the adequacy of such units is directly contradicted by advocates and
homeless veterans on the ground. See Reynolds Decl. § 25 (“There is no temporary housing on
the WLA Grounds that is intended for veterans to live in until more permanent supportive housing
units are constructed”). The temporary “units” that exist on campus are either eight-foot by ten-
foot sheds or congregate shelter beds. /d.  25-26. These are not housing. They are transitional
beds. The tiny sheds do not have a bathroom and are difficult for veterans in wheelchairs to
navigate. Id.; Post-Trial Op. at 90 (“These tiny sheds were not adequate housing for many
veterans with disabilities, and worsened some individuals’ disabilities”). Some class members
still live in the tiny sheds on Campus. Post-Trial Op. at 90. Moreover, the beds in congregate
settings lack the privacy and security that veterans with mental health issues require. /d. The 32
new beds referenced by Dr. Kuhn will also be congregate setting beds and thus inadequate to
meet the thousands of homeless veterans’ needs as this Court already found. Some beds also
remain vacant because VA lacks adequate outreach personnel to fill them, and the beds place
burdensome restrictions on veterans. Reynolds Decl. § 19. For these reasons, limited vacancies

in the VA’s current temporary beds are not an adequate indication of demand for quality
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temporary housing for veterans to live in with dignity until permanent units become available.
These are precisely the issues that Plaintiffs’ litigation and the Court’s post-trial orders aimed to
resolve. The temporary housing units that the Court ordered VA to provide are accessible, private,
modular units not tiny sheds or beds in a shared tent. Reynolds Decl. § 27. The modular units
Plaintiffs and VA decided on and were pursuing to meet the Court’s emergency order are about
400 square feet. Transcript of October 28, 2024 Hearing (Dkt. 390), at 24.

Given the extreme harms that Plaintiffs and other veterans on the streets continue to face
as they wait for the housing VA promised them, the Court declines to further prolong their
suffering. Additionally, the public is harmed by VA’s inaction because veterans living on the
streets with severe disabilities and mental health diagnoses pose risks to public health and safety.
The public interest strongly favors providing housing and accessible services to veterans who
served their country, are on the streets due to their service-related disabilities, and were promised
care by the Government. The public interest also favors prompt enforcement of the Government’s
duties, accountability, and compliance with the law, particularly when top VA officials have
publicly flouted the law.” Allowing a stay now of the progress achieved after years of litigation
would unnecessarily harm veterans and the public.

V. CONCLUSION

This Court holds Federal Defendants are unlikely to succeed on the merits of their appeal
and have failed to show they will suffer irreparable harm absent a stay pending appeal. Even if
Federal Defendants were likely to succeed or were materially harmed by the Court’s orders, the
prolonged suffering of Plaintiffs and the public’s interest in housing veterans compel the Court
to deny a stay. It is time to deliver on the promise to veterans and treat the West LA VA Campus
as the “Soldiers Home” it was intended to be. Post-Trial Op. at 3. The West LA VA Campus was

intended to be a beacon of hope for veterans returning home. Instead, the Campus has repeatedly

 On March 15, 2022, Robert McKenrick, with Dr. Braverman present, told CNN reporters: “The
arrangement with the [Brentwood] school is non-compliant. I’m sure if we terminated the lease, they
would take us to court.” 'Disgusting to see': Veterans sue to get back land being used as sports facilities,
https://www.cnn.com/videos/us/2022/11/17/los-angeles-veterans-homeless-land-lawsuit-nick-watt-ebof-
pkg-contd-vpx.cnn?cid=ios_app (video at 2:36) (Dkt. 368-Exhibit 1).
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shut its gates to the veterans sleeping on its doorstep. This Court is concerned that permitting VA
to proceed without judicial oversight would result in further inaction and noncompliance with

the law to the detriment of veterans.

VI. DISPOSITION
For the foregoing reasons, the Court hereby DENIES Defendants’ Motion for Partial

Stay Pending Appeal.

DATED: November 13, 2024 /{&w% % d‘m

DAVID O. CARTER
UNITED STATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

JEFFREY POWERS, et al.,
Plaintiffs,

VS.

DENIS RICHARD MCDONOUGH, in his
official capacity as Secretary of Veterans
Affairs; et al.,

Defendants.

Case No. 2:22-cv-08357-DOC-KS

POST-TRIAL OPINION;! FINDINGS
OF FACT & CONCLUSIONS OF LAW

! This opinion serves as a Findings of Fact and Conclusions of Law. Additional enumerated Findings of Fact and

Conclusions of Law are appended to this order.
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In the case now before this Court, unhoused veterans with disabilities demand housing on
the West Los Angeles VA campus. Their demand is not new. Over a decade ago, in 2011, a
similar group of unhoused veteran plaintiffs brought a nearly identical suit, seeking shelter and
housing on land given to the federal government in the 1800s for the purpose of establishing a
home for disabled veterans. In the years since 2011, the Obama administration, the Trump
administration, and the Biden administration have each promised that they would act swiftly to
eradicate veteran homelessness in America. Yet, today, approximately 3,000 homeless veterans
live in the Los Angeles area alone.

Each administration since 2011 has been warned—by the VA’s own Office of the
Inspector General, federal courts, and veterans—that they were not doing enough to house
veterans in Los Angeles. Despite these warnings, the VA has not made good on its promise to
build housing for veterans. Instead, it has continued leasing portions of the West Los Angeles
campus to a private school, UCLA’s baseball team, an oil company, and other private interests.
The cost of the VA’s inaction is veterans’ lives.

Over the past five decades, the West LA VA has been infected by bribery, corruption,
and the influence of the powerful and their lobbyists, and enabled by a major educational
institution in excluding veterans’ input about their own lands. It has allowed the drastic
reduction of the size of the original plot of land deeded in 1888 to be an Old Soldiers” Home. In
a series of lengthy, renewable leases, the VA authorized leaseholders to build permanent athletic
facilities—after permitting these concrete structures to be built on veterans’ land, the VA now
points to the waste that would be incurred by tearing them down. In effect, the VA has quietly
sold off these lands just as surely as granting a quitclaim deed.

The VA argues they are out of space, and that the lack of available acreage precludes any
increase to the 1,200 units they have promised to open on the West LA campus by 2030. They
contend that any injunctive relief by the Court would burden the VA financially and deprive
them of the flexibility they need to solve the complex issue of veteran homelessness. The

problem, however, is one of the VA’s own making. The VA must remediate its mishandling of
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this resource so that the land may once again be available for its intended purpose: the housing
of veterans.

Throughout this trial, the VA and HUD have highlighted their recent policy changes and
their progress in reducing veteran homelessness. Many of these changes, however, were only
made once this lawsuit was revived. One policy change was announced by HUD on the third
day of this trial, after the Court found Defendants had discriminated against the most injured and
traumatized veterans by counting their disability payments as income and thus disqualifying
them from housing.

Now, the West LA VA promises they finally have a plan that will end veteran
homelessness in Los Angeles—but only if the plaintiffs leave them alone and the Court does not
issue an injunction. After years of broken promises, corruption, and neglect, it is no surprise that
veterans are unwilling to take them at their word.

The Court finds Plaintiffs are entitled to injunctive relief in the form of additional
housing at the Grounds and termination of the illegal land-use agreements.

L BACKGROUND
a. History of the West LA VA Grounds

The Government first acquired the land on which the West LA VA Grounds (“West LA
VA,” “Grounds,” or “campus”) sits in 1888. The year prior, Congress had “authorized,
empowered, and directed” the Board of Managers of the National Home for Disabled Volunteer
Soldiers “to locate, establish, construct, and permanently maintain a branch of said National
Home” at the “most desirable and advantageous™ location “west of the Rocky Mountains.” Act
of Mar. 2, 1887, ch. 316, § 1, 24 Stat. 444; see also Act of March 3, 1851, ch. 25, 9 Stat. 595
(establishing the National Home). Among more than 75 propositions considered by the National
Home across dozens of localities was an offer by Senator John P. Jones and Arcadia B. de Baker
to donate 300 acres between Santa Monica and Los Angeles. The purpose of the gift, accepted
by the Government in 1888, was to “establish, construct, and permanently maintain a branch of

said National Home for Disabled Veteran Soldiers[.]” Later in her life, Ms. de Baker donated an
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additional 300 acres to the Government for the benefit of veterans. At its largest, the campus
spanned approximately 600 acres.

Immediately after Ms. de Baker’s gift, development of the campus commenced. In 1889,
the Government began building dormitories to be used as a home for disabled soldiers and
sailors, as well as a hospital. President McKinley, in the first ever trip by a sitting U.S. President
to the state of California in 1901, visited the campus and described it as “the land of flowers.”

Addressing a large crowd of veterans, President McKinley stated:
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“The government for which you fought, to which you gave the best years of your
lives, will see to it that in your declining years you shall not suffer but shall be
surrounded with all of the comforts and all of the blessing which a grateful nation
can provide.”

Eight years later, when around 2,000 veterans lived on the campus, President Taft visited

West Los Angeles. From the steps of one of the campus’s buildings, President Taft expressed a

similar sentiment:
“I never stand before an audience like this and do not long for words to express the
gratitude I feel that I have been spared to undergo such an experience and that we
have through the country institutions such as this where those who were exposed
to dangers, the wounds and the sufferings of the great war, may rest a time and
enjoy their remaining days at the hand of a grateful country.”

For the first seven decades of the campus’s history, the Government’s actions were
consistent with presidential rhetoric about honoring and respecting veterans. By the 1920s,
around 30 buildings existed on the campus. At the campus’s peak in the 1930s, it was home to
around 6,000 veterans. According to a contemporaneous newspaper article, “[a]Jdmission to the
soldiers Home is simple. Any discharged soldier or sailor of the army or navy of the United
States may gain admission by laying on the adjutant’s desk his certificate of honorable discharge
and pension certificate, if a pensioner.” James J. Fitzgerrell, Soldiers Home, Calif.,, SAWTELLE
TRIB. (March 18, 1922). For veterans who lived there, “every physical want”—clothing, food,

shelter, medical care—was provided. /d.

SA37



10

11

12

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

£

N
v

Case: 24-6576, 11/19/2024, DktEntry: 25.1, Page 41 of 259

ase 2:22-cv-08357-DOC-KS  Document 359  Filed 10/11/24 Page 5 of 125 Page ID
#:17102

At the same time, the Government recognized that “something more than mere food,
shelter, and clothing seem due to these men, and until adequately supplied perhaps these Homes
are not all that they should” be. At the West LA campus, this “something more” included classes
that veterans could take, communal dining halls, a two-story billiards hall, and a 1,000-seat
theater. The community was self-sufficient; veterans who were able to work were responsible
for everything from picking up trash around the campus to growing the food used in the dining
halls. Veterans, though, were not isolated. The campus, only fourteen miles from downtown Los
Angeles, had a railroad track running through it, and residents of the campus received half fare
train tickets. In sum, the campus was more than just a place where veterans could sleep and store
their belongings—it was a community they could call home.

The centerpiece of this community was the Wadsworth Chapel. In 1897, ten years after
the land was donated, the Army’s Inspector General wrote that “[t]he need for a proper place of
divine worship is most felt at the younger Branches, specifically the Pacific; where an unsightly
frame, that would make a poor barn at most, is used for the purpose.” Two years later, Congress
approved $14,000 for the construction of a multi-denominational church. The church contained
two chapels, for Catholic and Protestant services respectively, separated by a thick interior wall
to allow both denominations to hold services simultaneously so neither faith was given a
preferential time slot. In addition to religious services, the church was used for weddings,
substance abuse counselling, and funeral rites. The chapel was a beacon of faith and pride for
veterans, welcoming them back to their home. Today, the chapel is in ruins.

Veterans returning from World War II had different needs than prior generations, and the
campus’s focus evolved to better serve them. Whereas the dire need for pre-WWII veterans was
housing, WWII veterans were much more likely to require medical care, largely due to the
implementation of mechanized warfare and toxic gases. The campus was reoriented to prioritize
the provision of short-term medical care to facilitate re-entry into society. Today, the VA’s West
Los Angeles Hospital, the centerpiece of the VA’s Greater Los Angeles healthcare system, sits
on the West LA VA Grounds.
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The next major generation of veterans, those coming from the war in Vietnam, had
different needs than WWII veterans. Faster extraction from the battlefield and enhanced combat
trauma medicine gave the gift of life to those would have died in prior wars. Vietnam veterans,
however, suffered higher rates of psychological wounds than their predecessors, a trend that has
continued into the more recent wars in Iraq and Afghanistan. These severe psychological
wounds contributed to higher rates of homelessness compared to those who fought in earlier
wars. See generally Robert Rosenheck et al., Vietnam Era and Vietnam Combat Veterans among]
the Homeless, Am. J. Public Health, 81:643-46 (1991).

But the campus’s focus did not shift to meet Vietnam veterans’ needs, most notably
housing. Instead, the VA began selling off its land to private parties until about only half of the
600 acres gifted to the VA remained. These land sales only stopped in 2007 because Congress
passed a law ending this practice. See Pub. L. No. 110-161 § 224.

Residential and other veteran-centered use of the campus also declined during the 1970s.
As veterans were forced out, commercial interests moved in. The VA admitted in its 2022
Master Plan for the Grounds:

“In the 70s, residential use of the campus declined, and the West LA VA Campus
began the practice of leasing land on the campus to private commercial interests,
including the UCLA baseball stadium, the Brentwood School athletic complex,
Marriott Hotel laundry, Enterprise car rentals, and a rare bird sanctuary... The
West LA VA Campus generated millions of dollars from this leasing policy that
provided little direct benefit to Veterans.”
The campus that once housed thousands of veterans in the 1940s no longer acted as a soldier’s
home.
b. The VA Greater Los Angeles Healthcare System

Today, despite the decline in housing on campus, the West LA VA remains the premier
healthcare facility for veterans in Southern California. Fewer veterans living on campus,
however, means more veterans must live in areas that are remote from the center where their

healthcare benefits are administered. For veterans with disabilities, this physical separation

SA39



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

o

N
4

Case: 24-6576, 11/19/2024, DktEntry: 25.1, Page 43 of 259

ase 2:22-cv-08357-DOC-KS  Document 359  Filed 10/11/24 Page 7 of 125 Page ID
#:17104

poses unique hurdles to accessing their healthcare benefits administered on the West LA VA
Grounds.

The Veterans Health Administration (“VHA”) within the VA is tasked with providing
“complete medical and hospital service for the medical care and treatment of veterans[.]” 38
U.S.C. § 7301(b). The benefits package offered through VHA includes the following:
outpatient medical, surgical and mental health care; inpatient hospital, medical, surgical, and
mental healthcare; prescription drug coverage; emergency care; substance abuse treatment, and
other services. The VHA is required to provide preventive and primary care, acute hospital
care, mental health services, specialty care, and long-term care, which includes residential
treatment and housing services. 38 C.F.R. § 17.38(a). In Southern California, the VHA offers
these services through an organization called the VA Greater Los Angeles Healthcare System
(“VAGLAHS”). See Federal Def.’s First Am. Answer to Pls’ First Am. Compl. (“Answer”)
(Dkt. 153) 949 210, 212. The focal point of the healthcare services offered by VAGLAHS is the
VA Greater Los Angeles Medical Center located on the West LA VA Grounds. /d. § 212.

For Plaintiffs—a class of veterans with traumatic brain injuries and serious mental
illness in Los Angeles County—physical separation from this medical center creates major
obstacles to accessing the services exclusively offered there. Veterans with traumatic brain
injuries and serious mental illness, like Post-Traumatic Stress Disorder (“PTSD”) or
schizophrenia, find it difficult to travel to the campus. For example, Plaintiff Laurieann Wright,
who lives with PTSD related to sexual assault she experienced during her military service,
currently lives in VA-affiliated housing in Lancaster, approximately 65 miles away from the
campus. Ms. Wright would have to commute up to three hours to access the West LA VA
medical facilities. In addition to her PTSD, Ms. Wright has extensive physical disabilities and
medical conditions including: osteoporosis, a neck injury she sustained after being thrown
down the stairs while living on the sidewalk outside the VA, a seizure disorder that has caused
multiple head injuries, back issues, and Hepatitis C she contracted while unhoused. As a result
of these conditions, Ms. Wright requires certain specialty care that is only offered at the West

LA VA. But due to her conditions, she is unable to make the hours-long journey from her
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apartment in Lancaster to medical appointments in West LA. Although Ms. Wright benefited
from the VA’s then-existing ride-share program when she was first placed in Lancaster in 2022,
that program has since ended, leaving Ms. Wright without transportation to the Grounds. Even
if Ms. Wright had transportation, which she does not, she testified that sitting for hours in
traffic or on the train would be excruciating with her disabilities.? Trial Tr. Aug. 23, 2024, 181-
214.

¢. The Valentini Lawsuit (2011)

In 2011, a number of plaintiffs—represented by some of Plaintiffs’ counsel here—sued
the VA over its management of the West LA VA Grounds. Valentini v. Shinseki, 860 F. Supp.
2d 1079 (C.D. Cal. 2012) (“Valentini I"’). The Valentini plaintiffs’ claims were almost identical
to those Plaintiffs raise in this case, and, as here, fell into three categories. /d. at 1087. First, the
Valentini plaintiffs argued that “without permanent supportive housing, veterans with severe
mental illness are unable to access the” the health benefits that the VA provides on the campus.
Id. at 1116. To remedy this discrimination, the plaintiffs sought “an injunction directing that the
Government provide [the] [p]laintiffs permanent supportive housing as a reasonable
accommodation for their disabilities.” Id. at 1087. Second, the plaintiffs argued that the 1888
Deed—which gifted the government the West LA VA Grounds on the condition that it maintain
there a National Home branch for Disabled Solders—created a charitable trust that was
enforceable in court. /d. The plaintiffs argued that the Government breached this trust
relationship when they entered into land use agreements on the West LA VA Grounds that did
not benefit veterans. /d. These land use agreements were also the predicate for Plaintiffs’ final
set of claims under the Administrative Procedures Act (“APA”). Id. at 1088. Third, as a remedy
for both the charitable trust and the APA claims, the Valentini plaintiffs sought equitable relief
that would require the land be used in ways that benefitted veterans. /d. at 1087-88.

Ultimately, the Valentini court dismissed the discrimination claims and those related to

2 Trial Tr. Aug. 23, 2024, 208:6-12. “[Ms. Wright]: It seems like, in my mind, I’m going to do this, I'm a go-
getter, I’'m going to make sure this happens, I’'m no wimp. But at the end of the day when I can’t even walk to the
bathroom without having to bend over because I’'m in so much pain, it gets very discouraging. So I’m kind of at a
wits end trying to figure out what am I going to do for -- what am I going to do.”

-
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the charitable trust. /d. at 1117; Valentini v. Shinseki, 2012 WL 12882704, at *6 (C.D. Cal. June
19, 2012) (“Valentini II’). Regarding the APA claim, the Valentini court concluded that the
challenged agreements were “unauthorized by law” and therefore void. Valentini v. Shinseki,
2013 WL 12121981, at *14 (C.D. Cal. Aug. 29, 2013) (“Valentini III’’). The court stayed its
order pending the resolution of any appeal and declined to enjoin the VA from entering into
future land-use agreement on the West LA VA Grounds. /d. Instead, the court remanded the
issue to the agency, “leav[ing] the determination of what [land use agreements] are appropriate
to the VA in light of the Court’s order.” Id. The Valentini court’s trust in the VA to determine
what land-use agreements were appropriate was misplaced. In the decade since Valentini, the
VA has continued to misuse the veterans’ land, including renewing agreements that the federal
court found were illegal.
d. The Master Plans and the West Los Angeles Leasing Act

In January 2015, while the Valentini case was on appeal, the parties reached a settlement
agreement. See (Dkt. 193-42) (“Valentini Settlement”). Under that agreement, the VA and the
Valentini plaintiffs agreed to “coordinate to finalize a New Master Plan” for the campus “[a]fter
soliciting input from pertinent stakeholders[.]” Id. The “key purpose of the New Master Plan”
was “to set out the most effective use of the campus for veterans, particularly for homeless
veterans,” and those with disabilities. /d. However, as the plaintiffs’ counsel would soon come
to regret, this settlement agreement was not “enforceable in any court.”? Id.

After a period for public comment, the VA created the 2016 Draft Master Plan. The plan
“confirm[ed the VA’s] intent to create a 21st Century campus” that would support “LA’s
Veteran community in the broadest sense[.]” (“2016 Draft Plan”) (Trial Ex. 154) at 8. The

3 At the very first hearing in this case, Plaintiffs’ counsel chided himself for not insisting on enforcement power.
In the FAC, Plaintiffs stated:

“Unfortunately, counsel for the prior plaintiffs did not insist on enforceability of the prior settlement
agreement on the belief that the VA would act in good faith to comply with its terms and that court
enforcement would not be necessary against the United States government, to whom they have given so
much and from whom they had received such sacred promises. Tragically, this trust in the VA to keep its
word was [] misplaced.”

FAC21.
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Government “believe[d] it [was] reasonable to include” in the framework “approximately 1,200
units of permanent housing on the” West LA VA Grounds. /d. at 5. Seven hundred and seventy
of these units were supposed to be complete by 2022. /d. In 2021, however, the VA Office of
Inspector General (“OIG”) reported that the VA had not constructed a single new unit of
Permanent Supportive Housing pursuant to the settlement agreement.* The OIG reported that
the “VA envisions all phases of construction will be completed in the next 17 years.” See 2021
OIG Report at 17. In April 2022, the VA released an updated Master Plan (“2022 Master Plan”)
(Trial Ex. 1), which finalized their plan for building housing on the Grounds.

The 2016 Draft Master Plan also addressed whether pre-existing leaseholders could fit
within the comprehensive plan for renovating the West LA VA Grounds. The Plan noted that, in
light of Valentini, the VA had terminated several existing land use agreements. /d. at 17. It
further committed the VA to negotiating with principals of certain existing land use agreements
to assess whether they were compatible with the Plan. It explained that the VA would seek fair
market value rents from those parties “and Veteran focused consideration” like “in-kind
consideration and use of existing and future facilities under those arrangements,” noting that
“[t]he consideration generated will help VA significantly transform and revitalize the campus.”
Id. at 17-18. The VA pledged, “Going forward, VA’s efforts to revitalize the campus will only
include ‘Veteran-focused’ agreements, or agreements that result in additional healthcare,
benefits, services, or resources being provided directly to Veterans and/or their families on the
[West LA VA Grounds].” Id. at 17.

Shortly after the VA developed the 2016 Master Plan, Congress passed the West Los
Angeles Leasing Act (“Leasing Act” or “WLALA”), which was amended in 2021. See Pub. L.
No. 114-226; Pub. L. No. 117-18, 135 Stat. 288. (“2021 Amendment”). These laws were
designed to “assist VA in carrying out” the Draft Master Plan’s goal to create permanent
supportive housing (“PSH”) on the West LA VA Grounds. H. Rep. No. 114-570, at 6 (2016).
Whereas the VA previously could lease property on the campus to allow third parties only to

provide shelter and related services to unhoused veterans, the Leasing Act authorized the VA to

4 The mission of the Office of Inspector General is “to serve veterans and the public by conducting meaningful independent
oversight of the Department of Veterans Affairs.” Trial Ex. 3, at 2.

9.
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enter enhanced use leases (“EULs”) to provide PSH. Pub. L. No. 114-226 § 2(b)(2) (“The
Secretary may” carry out “[a]ny [EUL] of real property” for “providing supportive housing.”).
While the WLALA expanded the types of leases the VA could enter into on the West LA
VA Grounds, it also reigned in the VA’s practice of entering into third-party leases that were not
veteran-centered. The WLALA permits the VA to enter into land use agreements with third
parties only if those agreements “principally benefit veterans and their families.” WLALA §
2(b)(2). Under the Leasing Act, services that “principally benefit veterans and their families” are
services “provided exclusively to veterans and their families” or “designed for the particular
needs of veterans and their families as opposed to the general public” and when “any benefit of
those services to the general public is distinct from the intended benefit to veterans and their
families.” WLALA § 2(1)(1). Such services must also be targeted to specific purposes, including

29 ¢¢

“promotion of health and wellness, including nutrition and spiritual wellness,” “[e]ducation,”

“[v]ocational training, skills building, or other training related to employment,” “[pJeer

29 ¢¢

activities, socialization, or physical recreation,” “[t]ransportation,” and “[s]ervices in support” of
such purposes. Id. § 2(b)(2). In this respect, the WLALA codified the 2016 Draft Master Plan’s
commitment regarding third-party leases. See 2016 Master Plan at 17 (“Going forward, VA will

only include veteran-focused agreements.”) (simplified).
e. Veteran Homelessness in the Los Angeles Area Since the Master Plans

With no housing available on the Grounds in the years following the 2016 Master Plan,
unhoused veterans were forced to create their own community. Beginning in May 2020,
unhoused veterans whom the VA turned away from the West LA campus’s residential program
created “Veterans Row,” a collection of tents on San Vicente Boulevard right outside the West
LA VA. Trial Tr. Aug. 7, 2024, 54. Many of the tents were draped with American flags to signal
that a veteran lived in the tent. The stark image of veterans living on the sidewalks outside the
VA gates garnered public attention and prompted some community members to donate tents,
food, and waste disposal services. The VA, on the other hand, did little to help the veterans
living right outside its gate. The VA did not sanction Veterans’ Row and did not see those

veterans as their responsibility. The VA made no effort to provide these veterans with more

-10-
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humane living conditions. The VA turning its back on these veterans had devastating effects on
them. Mr. Fields, for example, who walks bent over at the waist, testified that his posture
deteriorated the last time he returned to Veterans Row, as he no longer felt worthy to look
people in the eye. Trial Tr. Aug. 23, 2024, 121:20-23.

Living on the sidewalk endangered the residents of Veterans Row and worsened their
mental and physical conditions. At least one resident of Veterans Row was stabbed to death, and
another died after being struck by a car. Trial Tr. Aug. 7, 2024, 68. Plaintiff Fields was hit by a
truck. Plaintiff Wright became malnourished, contracted Hepatitis C, and was thrown down a
flight of stairs, breaking her neck. Plaintiff Johnson was stabbed. Plaintiff Petitt described living
there as “like being back in Iraq.” Trial Tr. Aug. 23, 2024, 220:7-9.

Members of the veteran community, including advocate Robert Reynolds, who
previously lived on the sidewalk of San Vicente while attempting to seek medical treatment at
the VA, actively worked with VA officials during this time to try to move veterans inside the
West LA Grounds. Trial Tr. Aug. 7, 2024, 87-89. At this time, veteran homelessness in Los
Angeles was increasing. Advocates’ efforts helped lead to the creation of temporary shelter
within the grounds through the Community Treatment and Reintegration Services (CTRS)
program. CTRS started as tents on the campus, which were later replaced by “Tiny Sheds.” Id.
This program was intended to serve as an emergency shelter option for unhoused veterans.
Eventually, law enforcement led by the Los Angeles Sheriff’s Department cleared out the
Veteran’s Row encampment in November 2021. /d. at 80-81.

Since Veterans Row was disbanded in 2021, more veterans have moved into the West LA
grounds. Currently, there are 233 permanent supportive housing units on campus, nearly all of
which are occupied. /d. at 130:1. Recent efforts by VA employees like Sally Hammitt, Chief of
the Community Engagement and Reintegration Services (CERS) for Greater Los Angeles, the
VA’s homelessness program funded by the national Homeless Program Office, and John Kuhn, ,
Deputy Medical Center Director for VA Greater Los Angeles Healthcare System, to change the
West LA VA’s homelessness strategy have resulted in some improvements. The 2024 point in

time (PIT) count, an annual estimate of the homeless population, reflects approximately a 25
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percent decrease in the population of unhoused veterans in the greater Los Angeles area. Trial

Ex. 1334. Still, nearly 3,000 veterans in the Los Angeles region lack a permanent home. /d.

II. JURISDICTION & LEGAL CLAIMS

This Court has jurisdiction over Plaintiffs’ claims under Section 504 of the Rehabilitation
Act of 1973 (29 U.S.C. § 794) based on 28 U.S.C. § 1343(a)(4) and 1346(a)(2) because those
claims seek to secure equitable relief under an Act of Congress and because the United States is
a defendant. In addition, this Court has jurisdiction over Plaintiffs’ claims for injunctive relief
based on 28 U.S.C. § 1331 because those claims arise under federal statutes and federal common|
law. This Court also has jurisdiction over Plaintiffs’ claims to enforce terms of the charitable
trust and for an accounting under 28 U.S.C. § 1367. This Court also has jurisdiction over
Plaintiffs’ claims under 28 U.S.C. § 1361. Venue is proper under 28 U.S.C. § 1391(b) because
all of the acts and/or omissions occurred or will occur in this District.

a. Plaintiffs’ Claims

Plaintiffs in this case are Joseph Fields, Lavon Johnson, National Veterans Foundation,
Joshua Robert Petitt, Jeffrey Powers, Deavin Sessom, and Laurieann Wright. They bring claims
on behalf of a Class consisting of “all homeless veterans with Serious Mental Illness [SMI] or
Traumatic Brain Injuries [TBI], who reside in Los Angeles County” and a Subclass consisting ofj
“all Class Members whose income (including veterans disability benefits) exceeds 50 percent of
the Area Median Income.”

1) Plaintiffs’ first claim for relief (O/mstead claim) asserts that Federal Defendants
violated § 504 of the Rehabilitation Act by not providing class members their
disability healthcare benefits “in the most integrated setting appropriate to their
needs,” causing them to be “institutionalized or placed at risk of institutionalization.”
In other words, Plaintiffs seek permanent supportive housing so that they can avoid
being segregated from others.

2) Pursuant to the Court’s Order granting Plaintiffs’ partial motion for summary

judgment (Dkt. 218), Plaintiffs’ have established their second claim for relief under

-12-
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the Rehabilitation Act. There, the Court held that Federal Defendants’ practice of
contracting with housing developers that use income eligibility requirements that
disqualify the most disabled veterans from housing is facially discriminatory.

3) Plaintiffs’ third claim for relief asserts that Federal Defendants violated § 504 of the
Rehabilitation Act denying Plaintiffs a reasonable accommodation they need—
Permanent Supportive Housing— to access their healthcare services at VAGLAHS,
solely because of their disabilities.

4) On Plaintiffs’ fourth claim regarding the creation and enforcement of a charitable trust
at the Grounds, this Court previously found that the 1888 Deed created a charitable
trust and that the government assumed enforceable duties pursuant to the West Los
Angeles Leasing Act of 2016 and the West Los Angeles VA Campus Improvement
Act of 2021. (Dkt. 218). The Court left for trial the question of whether the VA had
breached its duty.

5) Plaintiffs’ fifth claim for relief arises under the Administrative Procedure Act (APA)
and alleges that three land deals the VA entered on the West LA VA Grounds violate
the West Los Angeles Leasing Act’s requirement that leases to third parties on the
campus “principally benefit veterans and their families.” WLALA, § 2(b)(2)(A)-(D).

III. DISCUSSION

Plaintiffs’ claims fall into two buckets. The first bucket, brought under the Rehabilitation
Act, generally includes their demands related to the provision of housing at or near the WLA
Grounds. The second bucket, their land-use claims, includes the allegations that the VA has
been entering into illegal land-use agreements on land meant to be a home for disabled veterans.
For ease of reference, the Court refers to the first bucket of claims as Plaintiffs’ Housing Claims,
and the second bucket as Plaintiffs’ Land-Use Claims. The Court first discusses Plaintiffs’
claims for additional housing under the Rehabilitation Act.

a. Plaintiffs’ Rehabilitation Act Claims (Housing)
Plaintiffs bring three claims for relief under the Rehabilitation Act. At their core,

Plaintiffs’ Rehabilitation Act claims assert that VA’s failure to provide supportive housing on or

-13-

SA47



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Case: 24-6576, 11/19/2024, DktEntry: 25.1, Page 51 of 259

J:ase 2:22-cv-08357-DOC-KS  Document 359  Filed 10/11/24 Page 15 of 125 Page
ID #:17112

near the West LA VA is disability discrimination and prevents them from meaningfully
accessing their healthcare benefits.

The Court finds that Plaintiffs have proven each of their claims under the Rehabilitation
Act. First, Plaintiffs have proven that the VA has violated the Rehabilitation Act by denying
veterans the benefits of VA healthcare services, programs, or activities in the most integrated
setting appropriate to their needs. Second, Plaintiffs have established that they are entitled to
injunctive relief that ensures income eligibility requirements do not prevent the most disabled
veterans from accessing housing. Third, Plaintiffs have proven that Federal Defendants violated
the Rehabilitation Act by denying Plaintiffs a reasonable accommodation they need—
Supportive Housing—to access their healthcare services, solely because of their disabilities.
Plaintiffs are therefore entitled to injunctive relief, including the development of 750 Temporary
Supportive Housing and 1,800 Permanent Supportive Housing units at the West LA VA, which
would allow class members to meaningfully access their healthcare benefits. A sufficient
number of these units must be free from income restrictions that disqualify the most disabled
veterans to ensure that those class members have access to housing on the Grounds.

i. Quality of VA Healthcare

A significant reason Plaintiffs seek housing at or near the WLA Grounds is the quality of
the VA healthcare provided on the Grounds. A review of the healthcare services offered at the
West LA VA is therefore beneficial. Dr. Steven Braverman, Network Director for the Desert
Pacific Healthcare Network, which is part of the VA Integrated Service Network, and former
director of the VA Greater Los Angeles Healthcare System, testified to the quality of care
available at the WLA Grounds. Dr. Braverman stated at trial that it was very likely no other
system in the country was better equipped than the West LA VA Medical Center to handle
conditions like serious mental illness, traumatic brain injury, and post-traumatic stress disorders.
Trial Tr. Aug. 12, 2024, 170:13-16.

In addition to the facilities at the West LA Grounds, the VA has clinics throughout the
greater Southern California area. These clinics provide a range of services, mostly consisting of

primary care, some mental health services, and homeless outreach. Clinics in Sepulveda, in the
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San Fernando Valley, and in downtown Los Angeles have expanded specialty capabilities. The
services, however, are not at the level of those offered at the West LA grounds. Trial Tr. Aug.
13,2024, 39-41. West LA is the VA’s “tertiary care” facility for the larger region. /d. at 42:5.
This means the West LA facilities are home to most of the region’s specialty care resources. The
West LA VA serves as a referral center for clinics that are spread as far afield as Lancaster and
San Luis Obispo, which lack specialty care capabilities. /d.

Specialty care could include services like orthopedics, psychiatry, or gastroenterology—
essentially any services beyond ordinary primary care. Dr. Braverman described the West LA
VA medical services as the hub of a wheel, with spokes going out to each of the clinics. When
clinics do not have the capacity to treat a veteran at their facility—if for example, the veteran
needs specialty care that the clinic is not set up to provide—that veteran will likely be referred
and transferred to the West LA campus for more specialty treatment. The West LA VA also
hosts a domiciliary for unhoused veterans in substance-abuse treatment. The domiciliary has
around 300 bed spaces. Veterans’ advocate Robert Reynolds, who spent time in the domiciliary
himself and frequently visits the campus, testified that around 60 of those spaces are typically
empty due to staffing shortages. Trial. Tr. Aug. 7, 2024, 14:14-18.

The VA’s recent investment in the development of a new critical care tower on the
campus underscores that the West LA VA is the preeminent healthcare complex in the wider
catchment area. This tower will update and augment their existing inpatient, emergency
medicine, and surgical services. Trial Tr. Aug. 13, 2024, 50:21-51:17. In sum, the West LA
VA’s medical facilities provide specialized and critical services that veterans in the greater Los
Angeles area can only access at that facility.

ii. Current housing and shelter on the Grounds
At the time of trial, there exist several housing and shelter facilities on the Grounds that

veterans either currently occupy or are open to veterans. An overview of the most significant
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housing and shelter programs in operation, as described at trial by VA staff members, provides
useful context for Plaintiffs’ requests for additional housing.
1. Temporary shelters
a. Care, Treatment, and Rehabilitation Services (CTRS)

Care, Treatment, and Rehabilitation Services (CTRS) is a program on the Grounds that
provides tiny shelters/sheds where veterans can live. When CTRS first started in around May
2020, after prolonged advocacy by homeless veterans living in Veterans Row outside the
campus, the shelter consisted of “child-size pup tents” in a parking lot next to the Eisenhower
gate bordering San Vicente. Trial Tr. Aug. 7, 2024, 40:14. The Brentwood School, a private
school that leases land from the VA, paid for the tents.

The location of the tents and their small size posed extreme challenges for the veterans
living inside them. The black-top pavement where the tents were located was uncomfortably hot
during the day, making it difficult for veterans to remain in the tents. Trial Tr. Aug. 8, 2024,
118. The VA then provided wooden pallets for the tents, but these became infested with rats.
Plaintiff Powers was removed from the CTRS program after destroying his tent while trying to
kill a rat he encountered sitting on his cot. /d. at 124:9-20.

As the tents were not tall enough to stand up in, veterans in wheelchairs and walkers had
to get on their hands and knees to crawl into the tent. Plaintiff Powers testified that getting up
and down off the ground aggravated his knee condition. /d. at 119:16-18. The tents were too
small for veterans to store their belongings inside, and veterans with service animals could not
fit their animals inside the tents. Trial Tr. Aug. 7, 2024, 41. One local veteran offered to donate
larger tents for the unhoused veterans in CTRS to live in, but the VA declined the donation,
stating the tents were too large. Id. at 43. Some veterans chose to remain outside the grounds
living on the sidewalks of San Vicente rather than enter CTRS tents. /d.

After clearing Veterans Row in late 2021, the VA instituted pallet shelters with Tiny
Sheds to replace the tents at CTRS. To be eligible for the CTRS sheds (as well as the VA’s other|
emergency shelter options), a veteran must be eligible for VA healthcare. Trial Tr. Aug. 9, 2024,

33. These sheds are now located on the West LA VA campus on the Great Lawn between San
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Vicente and Wilshire Boulevard. The VA contracts with meal provision, monitoring, janitorial,
and security services for the CTRS shelters. There are communal shower and bathroom
facilities. The sheds do not have their own kitchen or bathroom facilities. Trial Tr. Aug. 7, 2024,
92. Given these are emergency shelters and are not considered long-term or permanent housing,
the VA’s goal is that veterans will not stay in these Tiny Sheds for longer than sixty to ninety
days. Since they have opened, however, some veterans have resided in Tiny Sheds for over a
year. Trial Tr. Aug. 8, 2024, 149. In Fall 2022, many of the Tiny Sheds burned down as a result
of an electrical fire, causing veterans to lose their belongings and shelter. /d. at 93-94. Since
then, many of the sheds have been rebuilt. There are currently 147 pallet shelters on the campus,
with 135 falling under the CTRS program and 12 reserved for drop-ins. Trial Tr. Aug. 9, 2024,
30.

The VA has stated it is unable to pay for the Tiny Sheds directly, although it does use its
own funds to set up utilities and prepare the sites for the sheds. Trial Tr. Aug. 15, 2024, 252. As
a result, the sheds have historically been funded by private donations, including from Arnold
Schwarzenegger and the Brentwood School.

b. Third-party contract shelters and transitional housing

The campus is also home to a few third-party contract shelters. One of those is A Bridge
Home, an emergency shelter run by Volunteers of America as of April 2024. This shelter
currently has two tents, one of which is unoccupied, and one containing 32 beds. A second on-
campus option is New Directions, which offers 100 spaces for transitional housing in a
congregate setting. New Directions has a congregate setting and clinical treatment model, and
imposes several eligibility requirements veterans must meet to receive shelter. A women’s
shelter, called Oasis, also operates on campus with 18 spots for women veterans. These on-
campus housing options operate at varying levels of occupancy, with Oasis at around 40 percent

occupancy on average and New Directions and a Bridge Home at around 80 percent. None of
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these shelters offer permanent housing—instead, they are a stopgap solution until a veteran
obtains more permanent housing. Trial Tr. Aug. 9, 2024, 175-79.
2. Permanent housing on the Grounds

In addition to temporary shelters and transitional housing, there are approximately 233
units of permanent housing in buildings currently on the WLA Grounds. These units are located
in Building 207, which is reserved for veterans over the age of 62 with serious mental illness,
and in Buildings 205, 208, and 209, all of which have income eligibility requirements. Trial Tr.
Aug. 9, 2024, 189-190.

The developer of several of the existing project-based housing units on campus, Shangri-
La, has come under public scrutiny after a recent civil suit brought by the Attorney General of
California. Shangri-La in turn has alleged its CFO embezzled millions from the company.
Shangri-La was the leaseholder and developer for buildings 205, 208, and 209. Trial Tr. Aug.
13,2024, 12; Trial Ex. 219. At the time of trial, the Court heard testimony that Shangri-La is no
longer a leaseholder on the campus. /d.

In addition to the 233 units occupied today, there are 535 permanent units in seven
separate buildings that are currently under construction on the WLA Campus, with phased
openings. The remaining 479 supportive units projected for construction under the Master Plan
will not be completed until 2030. These units do not have a set date for occupancy, nor has
construction started on any of these buildings. Trial Ex. 1616. The Court is concerned that these
units will not be completed by 2030.

a. Area Median Income eligibility requirements

Subsidized housing for veterans is primarily provided through the HUD-Veterans Affairs
Supportive Housing (HUD-VASH) system, the federal government’s specific housing voucher
program for veterans. This program combines HUD’s Housing Choice Voucher (HCV) rental
assistance for homeless Veterans with case management and clinical services provided by the
Department of Veterans Affairs (VA). HUD works with local public housing agencies, or PHAs,
who administer the vouchers. In Los Angeles, the two largest PHAs are the Los Angeles County

Development Authority (LACDA), and the Housing Authority of the City of Los Angeles
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(HACLA), but other PHAS in the area also work with HUD to distribute these vouchers. The
HUD-VASH system uses both project-based and tenant-based vouchers.

Significantly, the housing on the West LA VA Grounds uses project-based vouchers,
meaning the vouchers are tied to a specific unit or building (rather than a specific tenant). /d.
The project-based voucher program subsidizes the cost of multiple rental units in a block or a
building, so veterans can live near one another and the VA can service many veterans in a
confined area.

All permanent supportive housing units being developed under the Master Plan are
pursuant to Enhanced Use Leases (“EULs”) with housing developers. The government contracts
with these third-party developers to build and lease housing on the West LA VA Grounds. These
developers can impose separate requirements above and beyond the voucher program. A veteran
may be able to obtain a HUD-VASH voucher, but they will then need to ensure that they meet
any additional requirements that the developer imposes to qualify for an apartment in a given
building on the Grounds.

In simple terms, veterans must complete a two-step process to obtain housing. In step
one, the veteran must demonstrate eligibility for a voucher with a public housing agency, such
as HACLA, by filling out a lengthy application. This application requires a veteran to gather and
submit detailed financial information, which in itself can be a substantial burden for someone
living on the streets. If the public housing agency determines that a veteran is eligible for the
program, the veteran then receives a voucher from the agency. In step two, the veteran goes to a
landlord with that voucher, at which point they must demonstrate they meet any additional
criteria for housing in a particular building. Only if the veteran completes both steps can he
acquire housing.

Veterans with significant service-connected disability ratings face a major obstacle,
however, in completing this two-step process. Many buildings set aside for veterans in Los
Angeles employ an eligibility cut-off of 30 percent of the Area Median Income (AMI), meaning
a veteran must be earning less than that amount to be eligible for a unit. Around 70 percent of

HUD-VASH project-based buildings in the Los Angeles area have some or all units capped at
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30 percent AMI. Trial. Tr. Aug. 23, 2024. A single veteran in Los Angeles with no dependents
and a 100 percent disability rating, however, receives more than 30 percent AMI in the form of
disability payments.
A concrete example helps to illustrate the issue. For many developments on the West Los
Angeles VA Grounds, a veteran is ineligible to live there if their income exceeds 30 percent of
Los Angeles’s AMI. Thirty percent of the area median income in Los Angeles is around
$25,000. A veteran with a 100 percent disability rating receives approximately $40,000 in
disability benefits every year. Developers count these disability benefits as “income” when
assessing eligibility. Thus, a veteran with a 100 percent disability rating does not qualify for
most housing on the West LA VA Grounds, although a less disabled veteran (who receives less
in disability benefits) does. In other words, the more disability benefits that a veteran receives
(i.e., the more disabled they are), the higher their “income” is, and the less likely they are to
receive housing.
VA officials recognize that this result is unjust. Steve Braverman, the director of the West
LA VA’s medical system, testified:
“[F]or veterans who have 100 percent service-connected disability...then they
exceed the [income] cap and aren’t eligible for any project-based housing...and
that is inconsistent with the general principle that veterans are usually eligible for
more services as they become higher rated in disability[.] So...VA is concerned, I
think it’s fair to say, that we are limiting some veterans, who by their service,
would most benefit from being these units.”

Braverman Dep. Tr. at 144:22-146:1.

Other veterans with lower service-connected disability ratings, but who receive additional
government benefits like Social Security, also have a total “income” over the 30 percent AMI
threshold. The VA estimates that one in four veterans receives disability compensation and other

benefits that place them over the threshold. /d. The VA’s counting disability benefits as income
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thus disqualifies 25 percent of veterans from receiving housing. Notably, the IRS does not count
disability payments as income.

At the summary judgment stage, the Court found that Federal Defendants’ practice of
contracting with third parties whose eligibility requirements disqualify the most disabled
veterans is facially discriminatory. The Court held that Defendants cannot outsource
discrimination. See Dkt. 218.

Prior to the Court’s summary judgment ruling, HUD counted veterans’ service-connected
disability payments as income when calculating their eligibility for the HUD-VASH voucher
program. This meant that veterans with 100 percent service-connected disability ratings were
ineligible for step one of the process described above—they could not get a HUD-VASH
voucher. On Thursday, August 8, 2024—the third day of this trial—HUD announced a policy
change. Trial Exs. 218; 1624. In this policy change, HUD adopted an alternative definition of
annual income for applicants and participants of the HUD-VASH program that excludes
veterans’ service-connected disability benefits when determining eligibility. Under the new
policy, veterans who receive payments for severe service-related disabilities now face one less
obstacle to completing step one and obtain a housing voucher through HUD-VASH.

At trial, however, Michael Dennis, Senior Program Advisor of the Office of Public
Housing & Voucher Programs at HUD, and Dr. Keith Harris, Senior Executive Homelessness
Agent for Greater Los Angeles at the VA testified that the real barrier to connecting veterans
with high service-connected disability payments with housing was not HUD-VASH eligibility
requirements, but the requirements imposed by federal, state, and local tax credits.®> These
programs use HUD’s statutory definition of income, which still includes veterans’ disability
compensation.

The eligibility criteria that developers impose typically mirror the requirements imposed
by federal, state, and local tax credits. Most significantly, developers of project-based housing

for veterans often apply for Low-Income Housing Tax Credits (LIHTC), whose requirements

5 “[Mr. Dennis]: [T]he primary problem has been the LIHTC eligibility requirements, yes. Q: So the real issue, to
phrase it a different way, is the LIHTC and the state and local tax credit programs? A: That has been a much
larger issue, yes.” Trial Tr. Aug. 15, 2024, 102:13-19.
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are set by the U.S. Treasury. The LIHTC program reduces a developer’s federal tax liability in
exchange for the acquisition, rehabilitation, or construction of affordable rental housing units
that will remain income and rent restricted over a long period. The amount of tax credit
allocated to developers is based on the number of qualified low-income units in their buildings
that meet federal rent and income targeting requirements.

The requirements of LIHTC are set by the U.S. Treasury and use HUD’s statutory
definition of income, which includes veterans’ disability compensation as income. HUD’s
statutory definition was not affected by the recent HUD policy change, which was limited to
determining eligibility for a HUD-VASH waiver. Under LIHTC, veterans’ service-connected
disability payments are still counted as income.

As a result of the above-described rules, developers can only rent to veterans whose
income falls below a certain threshold in order to receive a tax credit for their units. Developers
are incentivized to make more units income-restricted than they are required to by law because
their tax credit increases when more units in their buildings are income-restricted. They are also
incentivized to set the income limits for their units as low as possible, usually at 30 percent AMI
because their tax credit increases when they do so. In other words, the LIHTC program
financially incentivizes developers to impose stringent income requirements on more and more
units, decreasing the housing supply available to veterans. This problem is not limited to the
housing at the WLA Grounds. Of 46 buildings in Los Angeles providing Permanent Supportive
Housing for veterans, 38 have either some or all of their units set at 30 percent of the Area
Median Income.

In short, HUD’s recent changes mean that a disabled veteran may now be able to access a
voucher, but it is unclear when, if ever, she will be able to use that voucher for housing. A
voucher in the hands of a homeless disabled veteran is meaningless if she cannot actually use it

to access housing. That the most disabled veterans are still likely blocked from housing on the
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Grounds is particularly disturbing, as they have the greatest need for the West LA VA’s premier
medical facilities.

Federal Defendants argue that Treasury is reviewing this policy and is likely to similarly
exclude veterans’ disability compensation from the definition of income for LIHTC. They also
point to potential Congressional action, including H.R. 8340, which would revise HUD’s
statutory definition of income to exclude veterans’ disability payments. These remedies would
ensure that the most disabled veterans are no longer excluded from affordable housing. At this
stage, however, the proposed changes to LIHTC and potential Congressional reform are merely
aspirational. No witness at trial could say when, if ever, these changes were likely to occur. The
most disabled veterans cannot be asked to wait indefinitely for housing.

Prior to trial in this action, HUD took the position that it could not use its waiver
authority to exclude service-connected disability benefits from the definition of income. HUD
maintained this position despite a sustained, years-long push from veterans’ advocates and VA
officials, including Dr. Keith Harris, to change this discriminatory policy. HUD could change its
policy again in the future, leaving the most disabled veterans without even access to a voucher.

What HUD giveth HUD can take away. The recent policy change by HUD therefore does
not negate the need for injunctive relief to ensure the most disabled veterans can obtain
permanent supportive housing at or near the WLA Grounds.

According to Federal Defendant, however, they have done all they can—HUD has used
its waiver authority to allow disabled veterans to access the HUD-VASH vouchers. Trial Tr.
Aug. 30, 2024. They assert that Plaintiffs should have sued the Treasury, as the VA and HUD
cannot provide the relief they seek. The Court disagrees. As discussed further below in the
context of Plaintiffs’ proposed modifications and remedies, the VA can ensure that a sufficient
quantity of the housing on the WLA Grounds is free from LIHTC restrictions, thus providing

housing options for veterans whose disability income currently excludes them from housing.
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b. Landfill Issue

On the eve of this trial, Federal Defendants informed the Court of a recent development
regarding a landfill on campus and associated permitting requirements that could further delay
the opening of some of the buildings being constructed under the Master Plan. See Dkt. 231.

Chelsea Black, Chief Planning Officer for Greater Los Angeles at the VA, the person
who oversees the Master Plan, was contacted by a developer concerning a May 2023 letter from
the County of Los Angeles Department of Public Health. The developer believed the letter to be
a stop-work order.

The VA searched for the letter, dated May 18, 2023, but could not locate it. Testimony at
trial established this was one of 70 blast form letters sent by the Department of Public Health
throughout the Los Angeles area to owners of various sites with landfills requiring work
stoppage until the site complied with 27 CCR 22190(g). The concern was that landfills produce
methane, which could be explosive in enclosed indoor spaces. Trial Tr. Aug. 29, 2024.

The VA interpreted the letter as a stop work order and initially believed it applied to the entire
WLA VA Grounds. The County Department of Public Health clarified at trial that the hold
applied only to permits for buildings that fall within a 1,000-foot radius of a landfill on campus
that closed in 1968. See Trial Exs. 1422, 1639; 1642. This hold prevents new construction from
happening on campus until the VA completes a post-closure land use plan (PCLUP) to comply
with state law, a process that could take years. For buildings that have completed construction
but are not occupied or that are currently in construction, the County set out an expedited
process that would include methane monitoring in those buildings to indicate if methane levels
posed a risk to residents. Until that process is completed, veterans cannot move into the
buildings. Trial Tr. Aug. 29, 2024.

Building 401 was scheduled to receive veterans on September 3, 2024. Building 402 is
nearing completion of construction and was scheduled to open in Fall or Winter 2024. Veterans
cannot move into either building until the hold is lifted. Additionally, new construction on the

campus that falls within the radius is on pause until the more extensive PCLUP is completed.
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Much of the planned future construction of permanent supportive housing on campus falls
within this radius. /d.

At trial, the Court heard testimony from Dr. Barbara Ferrer, Director of Los Angeles
County Department of Public Health, as well as VA officials who have been working on
addressing this issue. /d. Dr. Ferrer testified that veterans within the 1,000-foot radius, including
the veterans currently living in Buildings 209, 208, and 205 which all fall in that circle, could
remain. Veterans who had planned to move into Building 401 in early September and Building
402 in Fall 2024, however, could not move in until those buildings developed a monitoring plan.
The Court fails to understand how some unhoused veterans are precluded from moving into
buildings that are ready for occupancy because they fall within the 1,000-foot radius, but other
veterans can remain in existing housing that falls within the same radius.

The Court received testimony from developers and scientists who have done methane
testing at the site and argue the data proves the purported risk from methane off-gassing is non-
existent in the area within the 1,000-foot radius. /d.; Trial Ex. 1643. Dr. Ferrer, however,
suggested that receiving a waiver of the PCLUP requirements could take up to two years, and
may be longer than completing the plan itself. Trial. Tr. Aug. 29, 2024. The VA and the
developers it has been working with to develop units under the Master Plan are confused about
what their obligations are, how and when they can proceed with construction projects, how this
issue will affect the financing of housing developments, and most importantly when veterans
will be able to move into the planned housing. As of this order, this issue has not been resolved
and veterans do not know when they will be able to move into the units in Building 401, or the
soon-to-be available units in Building 402. The VA is understandably frustrated by these
roadblocks.

The landfill issue highlights the importance of having the maximum amount of land

possible available to veterans for housing. Issues often arise when constructing housing—when
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they do, the more land the VA has available, the more land it can choose from in fulfilling its
duty to veterans.
iii. Current housing and shelter outside the WLA Grounds

In addition to the on-campus housing and shelter, the VA and HUD facilitate shelter,

housing, and associated programs outside of the campus.
1. Emergency shelters

To fund spaces for veterans in emergency shelters throughout the Los Angeles area, the
VA uses a program known as grant per diem. Grant per diem provides for transitional housing.
Through this program, nonprofits apply for a grant and receive a per diem from the VA for each
bed space occupied by a veteran on a given night. Depending on the model of care, the VA’s
intent is for veterans to stay in this housing for ninety days to six months before transitioning to
permanent housing. There are about 600 transitional housing beds operating through the grant
per diem program, set aside for veterans, in Los Angeles. According to John Kuhn, around 70
percent of these spaces are typically occupied. Trial Tr. Aug. 9, 2024, 175.

2. Supportive Services for Veterans’ Families (SSVF)

Supportive Services for Veterans’ Families (SSVF) is a VA program that helps bridge the
gap for veterans who are in transitional housing but attempting to move into permanent housing.
For example, SSVF can help with “rapid rehousing,” where an unhoused veteran is moved into aj
hotel or motel room while they wait for permanent housing. SSVF can also help subsidize the
rent for a limited period if a veteran has identified a unit but is still waiting on a HUD-VASH
voucher to come through. Trial Tr. Aug. 8-9, 2024.

3. Permanent housing outside the WLA Grounds
a. HUD-VASH Voucher system

The majority of permanent housing for veterans living outside the West LA VA Grounds
is provided through the HUD-VASH voucher system. HUD allocates a certain number of these
vouchers to different housing agencies throughout the country. The HUD-VASH voucher
system is “use it or lose it”—when a particular public housing agency does not use enough of its

vouchers, it is typically not be able to get additional vouchers. The rationale for this policy is
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that the vouchers can then be reallocated to other geographical areas where the housing agencies
are able to put them to use. In Los Angeles, HUD-VASH vouchers are underused, meaning the
agencies typically cannot get additional vouchers for veterans. Trial Tr. Aug. 14, 2024, 288-290.

A veteran begins their process of applying for housing with a public housing authority, or
PHA, when the VA makes a referral to the housing agency. Historically, the housing agencies
have complained that the VA is not sending enough referrals—essentially, these agencies have
vouchers they want to use, but no veterans to receive them. The referral rate to HACLA has
increased over the past year, going from four referrals per week in 2023 to thirteen referrals per
week in 2024. Trial Tr. Aug. 12, 2024, 149. This increase is significant, but still below the
twenty-five referrals per week that HACLA has requested. /d. Carlos Van Natter, who oversees
the HUD-VASH program at HACLA, testified that despite the increase in referrals, his agency
still needs about twenty-five referrals a week to effectively utilize their available vouchers. Trial
Tr. Aug. 23, 2024; Trial Ex. 16.

Getting referred to an agency is only the first step in what can be a complex and laborious
process for an unhoused veteran. After completing the cumbersome application process, if a
veteran succeeds in acquiring a voucher, they then have a limited time window to move into
housing. This period is typically 180 days. Veterans involved in this case have had their voucher
expire before they were placed into housing, meaning they had to start the application process
over again. Trial. Tr. Aug. 7, 2024, 99. On average, it takes a veteran 161 days to be moved into
housing after being referred by the VA to HACLA and 179 days after referral by the VA to
LACDA. Trial Tr. Aug. 8, 2024, 55:3-7, Trial Ex. 25.

The HUD-VASH program in Los Angeles has suffered from high attrition in recent
years, meaning veterans leave the program at high rates. In 2022 and 2023, more veterans left
the HUD-VASH program than entered it. Trial Ex. 16, at 3. A veteran may leave the HUD-
VASH program for positive reasons. For example, if a veteran obtains stable employment, they
may no longer need a housing subsidy to pay their rent. Data from the housing agencies in Los
Angeles, however, shows that large numbers of veterans leaving the program leave as a result of

program violations. Nearly half of the individuals who were receiving HUD-VASH vouchers
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through HACLA, one of the two main housing agencies in Los Angeles, and who then exited
the program were removed as a result of a program violation or left without providing a reason
(referred to as “skip”). These program violations typically mean the veteran has failed to
recertify their eligibility for a voucher. Trial Ex. 16; Trial Tr. Aug. 23, 2024. Similarly, thirty
percent of veterans who left HUD-VASH at LACDA, the other major housing agency in Los
Angeles, exited the program due to failure to submit recertification documents. /d.

The attrition rate has seen significant improvement in the first half of 2024, seemingly in
response to efforts by Sally Hammitt, John Kuhn, and others at the VA to implement a more
centralized response to veteran homelessness in Los Angeles, increase referrals, and connect
veterans with supportive services. Trial Exs. 1628-1633. This trend is encouraging, but it
remains to be seen if it will continue.

The permanent supportive housing opportunities for veterans through HUD-VASH
outside the WLA Grounds can be generally grouped into two buckets—project-based housing
and tenant-based housing. Veterans can use tenant-based vouchers to rent individual units
available on the private rental market. These vouchers subsize veterans’ monthly payments for
rental units available in the community. Project-based vouchers, meanwhile, are tied to a
specific unit or building, like the permanent housing buildings on the West LA campus.

i. Project-based vouchers off-campus

Like the project-based housing that exists on campus, certain HUD-VASH project-based
developments are scattered throughout the Greater Los Angeles area. John Kuhn testified that
there are around 1,500 project-based units in the SoCal area, with around ninety percent of units
filled.® These apartment buildings are in locations as far-flung as Templeton (north of San Luis
Obispo, about 204 miles from the West LA VA) and Lancaster (out in the Antelope Valley,
about 65 miles from the West LA VA). As of September 1, 2024, only one building, on Santa

® A map of current vacancies in project-based units is available at https://www.lahsa.org/veteranaffairs/home/map.
Los Angeles Homeless Services Authority, Veterans Affairs Home Map, https://perma.cc/BNYS8-FP77 (last
visited Sept. 5, 2024).
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Monica Boulevard, is located on the West Side of Los Angeles.” According to the VA’s site,
that building is limited to seniors and includes units with the thirty percent AMI restriction.?
Veterans living in the majority of these buildings would need to find transportation for long

distances to seek healthcare at the West LA VA Medical Center.

There may be some veterans who prefer to live in Lancaster or Templeton or any number
of neighborhoods throughout Los Angeles. Federal Defendants argue that Plaintiffs propose to
strip them of this choice, by funneling disabled veterans to the WLA Grounds. Trial Tr. Aug. 30,
2024. Plaintiffs respond that for the veterans in the class they represent—those with serious
mental illness and traumatic brain injury—Iiving far from the VA’s premier medical center, in
locations they did not choose, poses significant health risks.

Veterans like Laurieann Wright, who lives in Lancaster, have specialized healthcare
needs, and so must travel long distances to the West LA VA to receive treatment. Housing
vouchers do not cover transportation to the grounds. Veterans may not have access to a car or
even have the ability to drive. Under this system, the VA and HUD expect individuals with
serious mental illness to navigate the region’s limited public transportation to West Los Angeles
to receive medical care. For Ms. Wright, this has meant she cannot access an in-person
psychiatrist that she needs for her PTSD, or a neurologist that she needs for her seizure disorder
because neither are available at the VA clinic in Lancaster. Ms. Wright did not choose to live in
Lancaster. When she asked for housing at the West LA VA, she was told none was available.
Trial. Tr. Aug. 23, 2024, 211.

Some veterans living in dispersed apartments also miss a sense of community that
housing on the campus can provide. As Dr. Jonathan Sherin, former Director, Los Angeles
County Department of Mental Health, testified, there is no better therapy for veterans than

conversation with fellow veterans—something that veterans living outside the West LA VA

7 While not relevant to the disposition of this case, the Court notes the heavy concentration of these housing
developments in the area around Skid Row and along the 110 Corridor, which is in line with historic patterns in
Los Angeles of funneling the unhoused into historically Black and low-income neighborhoods that have fewer
resources with which to address the problem of homelessness.

8 See Los Angeles Homeless Services Authority, Veterans Affairs Vacancies Available, https://perma.cc/6DRX-
WS5H2 (last visited Sept. 5, 2024).
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campus often sorely lack. Trial Tr. Aug. 15, 2024, 222:3-8. Mr. Petitt, who currently lives at the
West LA VA, stated his primary reason for wanting to live at the campus was love for his fellow
veterans. Trial Tr. Aug. 22, 2024, 223:18. In contrast, veteran plaintiffs testified to their
experiences of deep loneliness when living far from the Grounds. Ms. Wright described feeling
“very isolated” in Lancaster and missing the interactions with other veterans she had when
living on campus in CTRS. Trial Tr. Aug. 23, 2024, 207:19. Mr. Johnson, who was placed for a
time in an apartment in South Central Los Angeles, described loneliness and isolation that
fueled feelings of paranoia. He eventually left the apartment after a year and a half because he
“couldn’t take the loneliness anymore. The thoughts of suicide. The voices by myself.” When
Mr. Johnson abandoned his HUD-VASH apartment in search of a community, he wound up
living on Veterans Row, on the sidewalks outside the West LA VA. Trial Tr. Aug. 22, 2024,
253:4-5.

ii. Tenant-based vouchers

In addition to project-based vouchers, veterans may also obtain tenant-based vouchers
through the HUD-VASH program. In theory, a veteran can use a tenant-based voucher to rent
any rental unit they want, giving the tenant more choice over the location of their residence. In
practice, however, the HUD-VASH tenant-based voucher program in Los Angeles is rife with
problems.

The rates of tenant-based voucher utilization at the Los Angeles public housing agencies
have historically been low, with these agencies using a little over 50 percent of the vouchers
allocated to them by HUD-VASH, meaning nearly half of vouchers have gone unused. Trial Ex.
216. These agencies are using less of their HUD-VASH vouchers than is the norm for housing
agencies nationally, with the national average being around 75 percent. Trial Ex. 25. Los
Angeles has 8,436 vouchers allocated, but only 62.57 percent of vouchers are currently being
used, an improvement over prior years. /d. This problem compounds each year. HUD allocates

vouchers to different housing agencies across the country based on use. When housing agencies
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use less than 70 percent of their tenant-based vouchers, they generally are not eligible for new
vouchers. Trial Tr. Aug. 14, 2024, 288-290.

Given that Los Angeles has some of the highest numbers of unhoused veterans in the
country, the housing agencies’ low utilization rates for tenant-based vouchers cannot be
attributed to lack of demand from veterans. Officials from the VA, HUD, and HACLA testified
that this low utilization is likely due to several factors. The VA’s historic low referral rate is one
contributing factor, as public housing agencies cannot begin working with a veteran until the
VA submits a referral to them.

Other obstacles facing veterans who wish to use tenant-based vouchers are attributable to
the rental market in Los Angeles. Los Angeles has one of the most competitive and most
expensive rental markets in the country, with the West Los Angeles VA located in one of the
most expensive zip codes within the city. Trial Tr. Aug. 15, 2024; Trial Exs. 221-222. Even with|
vouchers, veterans struggle to find apartments they can afford in such an expensive rental
market. Further, landlords who participate in the HUD-VASH voucher program are also subject
to inspections required by the program. In a high-demand marketplace, a landlord may choose to
rent to an applicant who has fewer administrative hurdles. Additionally, landlords may fear
renting to veterans with a history of mental illness and homelessness. This stigma can keep
veterans out of housing for which they would otherwise be eligible. Trial Tr. Aug. 9, 2024, 116,
185-186.

One strategy the VA is beginning to use to address some of the issues with tenant-based
vouchers in Los Angeles is called “bulk leasing” or “master leasing.” In brief, the VA, in
partnership with the County of Los Angeles, rents an entire apartment building and then
connects veterans with the units in that building and provides services to them. The County acts
as a guarantor, picking up the bill only if the VA fails to fill the units. While this strategy may
alleviate the problem of landlords not wishing to rent to veterans, its scope is limited. The VA

has employed master leasing in only two buildings so far, one in West Hollywood with 13 units
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and one in Burbank with 38 units. Both buildings are fully occupied. Trial. Tr. Aug. 9, 2024,
174.

HUD has also recently instituted a change that improves veterans’ likelihood of obtaining
housing with tenant-based vouchers in Los Angeles. When HUD determines how much a
voucher in each area is going to be worth, they start their analysis by looking at how much an
apartment costs in a particular area. There are at least two ways HUD can do this—traditional
fair market rents (FMRs), and small area fair market rents. Traditional fair market rents are
established on the basis of metropolitan areas, metropolitan statistical areas, or non-metro
counties. For example, HUD assesses Orange County, CA as one metro area, with the one-
bedroom fair market rent in the whole county set at $2,454 for fiscal year 2025. This fair market
rent is the same whether you are looking for an apartment in Santa Ana, Irvine, or Anaheim.
Public housing agencies offer vouchers that are worth a certain percentage of that fair market
rent, depending on the particular program.

Small area fair market rents, by contrast, are established based on individual ZIP code
areas. In a sprawling city like Los Angeles, where rents vary significantly from neighborhood to
neighborhood, HUD can use small area fair market rents to determine with more particularity
what subsidy an individual looking for housing in a certain neighborhood is likely to need to
cover their rent. Trial Exs. 221-23; Trial Tr. Aug. 15, 2024, 58.

In October of 2023, HUD designated 41 metropolitan areas, including Los Angeles, as
mandatory small area FMR areas. This means that public housing agencies in those metropolitan|
areas must use small area fair market rents in establishing payment standards for their program.
This change goes into effect October 1, 2024, and PHAs have until January 1, 2025, to make
those payment standard changes. /d. Further, PHAs may now set HUD-VASH payment
standards at up to 160 percent of the fair market rent. Trial Tr. Aug. 15, 2024, 54-55; Trial Ex.
1184.

These changes are significant for veterans seeking housing at or near the West LA VA.
For 90073, the ZIP code where the West LA VA is located, the small area fair market rent is

$3,010 for a one-bedroom apartment. The rates are similar for neighboring zip codes, which
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contain some of the most expensive real estate in Los Angeles. Trial Ex. 222. For the HUD-
VASH program, the public housing agencies can set a payment standard of up to 160 percent of
the small area fair market rent. In the zip codes of West LA, this means the HUD-VASH
voucher for a one-bedroom could be worth up to $4,816. Trial Tr. Aug. 15, 2024, 54-55.

This development, while positive, cannot alone solve the problems that unhoused class
members face in obtaining tenant-based housing. It does not, for example, eliminate stigma
attached to homeless veterans with mental illnesses, or eliminate the inspection requirements
that cause landlords to choose other tenants over HUD-V ASH participants. It also does not
increase the stock of available housing in West Los Angeles, even though it increases the
number of units a voucher-holder may be able to afford. At this point, before the PHAs have
even adopted the change, it is unclear how effective this rule change will be in increasing tenant-
based voucher utilization in Los Angeles and providing additional housing for veterans.

iv. Plaintiffs cannot meaningfully access their health benefits and are
placed at risk of institutionalization without supportive housing at or
near the Grounds

The record established at trial and set out above demonstrates that in order to access the
critical services located on the WLA Grounds and avoid institutionalization, veterans with
serious mental illness and traumatic brain injuries require Permanent Supportive Housing. This
includes case management, education, employment assistance, and mental health services on or
near the WLA Grounds.

The current project-based and tenant-based voucher options do not meet the critical needs
of the class of homeless veterans in the Los Angeles area suffering from serious mental illness
and traumatic brain injuries. Currently, there are only 233 units of permanent supportive housing
on campus, almost all of which are occupied. There is extremely limited project-based housing
in close proximity to the Grounds. In total, the supply of available housing for homeless
veterans, as of the time of trial, including temporary, transitional, permanent supportive, and
project—based housing in VAGLAHS’ catchment area is approximately 379 units. Trial Ex. 217,
223; Trial Tr. Aug. 12, 2024, 153:10-157:9. Veterans using tenant-based vouchers cannot
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always access housing near the Grounds, especially in the areas proximate to the campus. When
veterans are able to obtain housing using their vouchers, such housing is often far from the
WLA Grounds. Veterans struggle to transit to the Grounds for medical care and experience
isolation in their scattered apartments. Their circumstances place them at risk of becoming
homeless once again.

In sum, by failing to provide sufficient Permanent Supportive Housing in a community
setting on or near the WLA Grounds, and failing to provide temporary housing in the interim
while permanent housing is constructed, the VA consistently denies veterans with serious
mental illness and traumatic brain injury meaningful access to the community-based VA
healthcare, mental healthcare, and other critical supportive services they need and for which
they are eligible.

This failure also places unhoused veterans at risk of institutionalization, further depriving
them of access to their healthcare benefits. Plaintiff Fields succinctly described the effects of
this cycle at trial:

“[1]t seemed like we’d fall into this cycle of, you know, going to jail, getting out of jail,

going to the sidewalk, going back to jail, going to VA program, getting kicked out, going

back to the block, going back to jail, going back to a VA program. That was a never-
ending cycle for a decade for me. There was nothing for us to go to.”
Trial Tr. Aug. 23, 2024, 119:20-120:1.
v. Recent West LA VA successes in reducing number of homeless
veterans

The VA contends that their approach to building Permanent Supportive Housing under
the Master Plan is sufficient. VA officials point to a recent decrease in the PIT count, which
showed a 25 percent decrease in the population of homeless veterans in the Los Angeles area
between 2023 and 2024, to show that their strategy is working. John Kuhn and Sally Hammitt
both testified to recent successful programs initiated by the VA.

One of these programs is the Community Resource and Referral Center (CRRC), a

welcome center on campus where veterans can walk in and get connected with resources,
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including social workers and peer specialists. The VA has also initiated Homeless Patient
Aligned Care Teams (HPACT), which are a new way of providing medical services in
conjunction with housing assistance, in addition to mobile medical units. Peer specialists, or
veterans who the VA employs to counsel other veterans, have also become a critical part of the
VA’s outreach. By employing veterans in outreach roles who have themselves experienced
homelessness, addiction, mental illness, and the unique traumas associated with combat, the VA
increases their chance of connecting with unhoused veterans who do not trust the agency to help
them. On a macro scale, the VA has shifted to what they term a “One Team” approach, which
has led to improved coordination with nonprofits, housing agencies, and other groups working
to end veteran homelessness in Los Angeles. Trial Tr. Aug. 7-9, 2024; Tral Ex. 1219.

The recent efforts of the VA’s staff are encouraging. The 2024 PIT count, which experts
in this case all agree is an imperfect estimate, showed 2,991 unhoused veterans living in Los
Angeles, an improvement over the previous years. Trial Ex. 1334. Still, many of the veterans
who have moved into housing live long distances from the WLA Grounds and wish to move
closer, but are unable to do so. And thousands of veterans remain on the streets of Los Angeles.

VA officials testified that they often have empty beds in the housing and shelter that
currently exists on campus. They point to these empty beds as support for their contention that
there is a low demand from veterans for housing on the Grounds. Trial Tr. Aug. 7-9, 2024.
Plaintiffs’ testimony in this case has demonstrated, however, that the VA’s slow and inadequate
response to veteran homelessness in Los Angeles—including a lack of housing on the Grounds
and poor outreach—and history of corruption have eroded trust with the veterans it is supposed
to serve.

Currently, there are only thirteen outreach personnel for the entire catchment area of the
WLAVA, an area that covers 22,000 square miles. Trial Tr. Aug. 13, 2024, 199:19-201:7. In
addition to the staffing shortages and outreach issues, the VA has failed to address the needs of
the veterans who have come to them for help. Nearly every individual class representative in thig
case arrived at one point in time at the VA’s Grounds asking for help and for housing, only to be

turned away and sent back to the streets. Demand for housing at the campus is likely to increase
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if the VA fulfills its promises by offering an attractive community living environment to
veterans and conducts the necessary outreach to bring them into that community. The tide at the
VA may be starting to shift, but without quick action the VA risks losing veterans’ trust forever.
vi. Plaintiffs’ proposed modifications:
1. Additional Temporary and Permanent Supportive Housing at
the Grounds

To ensure that the class may meaningfully access their healthcare benefits at the West LA
VA, Plaintiffs propose that within six (6) months of this Court’s order, Federal Defendants, in
consultation with Plaintiffs’ counsel and a court-appointed monitor, develop a plan for the
construction of an additional 1,800 units of permanent supportive housing units on the campus,
along with community facilities. Plaintiffs further propose that within twelve (12) to eighteen
(18) months of this Court’s order, Federal Defendants provide 750 temporary supportive units
on the WLA Grounds, which shall be placed on the WLAVA Campus so as to not interfere with
current or planned construction activities that relate either to permanent supportive housing or
the provision of medical services. As to both temporary and permanent supportive housing units,
the Court would retain jurisdiction to adjust the number of units in each category in order to
closely approximate the actual need for housing.

Plaintiffs’ meaningful access claim rests on a disparate-impact theory of discrimination.
See Payan v. L.A. Cmty. Coll. Dist., 11 F.4th 729, 738-39 (9th Cir. 2021) (holding that a claim
is one for disparate impact where it involves “systemic barriers” to accessing benefits). To
prevail on a disparate impact claim, a plaintiff must identify a “reasonable modification” to a
defendant’s policies that would provide the plaintiff with meaningful access to their government
benefits. Zukle v. Regents of Univ. of Cal., 166 F.3d 1041, 1047 (9th Cir. 1999). If a plaintiff can
meet their burden to show their requested modification is facially reasonable, the modification is
required, unless the defendant can show that the modification would fundamentally alter the
defendant’s programs or would impose undue financial or administrative burdens. Sch. Bd. of
Nassau Cnty. v. Arline, 480 U.S. 273, 287 n.17 (1987). Defendants may be excused from

discrimination under Plaintiffs’ Olmstead claim if compliance would cause undue financial or
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administrative burdens or would fundamentally alter the program or service at issue. In any
event, Defendants must still do whatever modifications will not cause undue financial or
administrative burdens or fundamental alteration.

Modifications are reasonable when they are “necessary to correct for instances in which
qualified disabled people are prevented from enjoying ‘meaningful access’ to a benefit because
of their disability.” Southeastern Community College v. Davis, 442 U.S. 397, 410 (1979). In the
Ninth Circuit, the relevant inquiry is not simply whether people with disabilities have any access
to the services, programs, activities, or benefits a public entity provides, but whether they have
“full and equal enjoyment” of those things, on par with nondisabled individuals. Baughman v.
Walt Disney World Co., 685 F.3d 1131, 1134-35 (9th Cir. 2012) (quoting 42 U.S.C. §
12182(a)).

Federal Defendants already provide, and plan to provide some Permanent Supportive
Housing for homeless veterans with serious mental illness and traumatic brain injury. Plaintiffs
seek additional, more robust, and faster provision of that housing. Increasing the amount, speed,
and quality of Permanent Supportive Housing on or near the WLA Grounds is a facially
reasonable modification that would ensure Plaintiffs have access to the VA’s healthcare
program. Additionally, building Temporary Supportive Housing units on campus is facially
reasonable, given the length of time permanent housing takes to construct and the urgency of the
crisis of veteran homelessness.

Federal Defendants already administer the creation of housing on and near the West LA
VA campus. Increasing the quantity and speed at which housing is provided to veterans with
disabilities is not a fundamental alteration of their program.

Further, the associated cost estimates Plaintiffs provide, including approximately $100
million for temporary supportive housing, are not unreasonable in the light of the VA’s overall

annual budget of approximately $407 billion. Trial Tr. Aug. 22, 2024, 128:5-6. Similarly, the
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costs of permanent supportive housing are not unreasonable, as these costs will be spread out
over the six-year timeline as units are sequenced in throughout that period.

At trial, Mr. Johnson and Mr. Steven Soboroff testified to the availability of land for at
least 750 temporary units and 1,800 permanent units. Trial Tr. Aug. 22, 2024, 226:15-17.
Indeed, trial testimony established that there is capacity for far more units on the Grounds, when
taking the vacant buildings on campus and land from the leaseholds of UCLA, the Brentwood
School, and Safety Park into account.” Trial Tr. Aug. 22, 2024, 80:13—17, Dkt. 270; Trial Ex.
248. Plaintiffs’ experts’ testimony further established that this construction could be completed
without disturbing the in-progress development of housing and hospital facilities on campus.
Trial Tr. Aug. 22,2024, 226:15-17. The VA itself considered some of the parcels Plaintiffs
suggest for Temporary Supportive Housing as sites for modular housing during the COVID-19
pandemic. Trial Exs. 248-250.

As to permanent housing, the Court finds that ample infrastructure exists on campus, or
could be developed in the six-year timeline requested by Plaintiffs. At trial, Mr. Simms testified
as to numerous problems with the utility infrastructure that the VA asserts would make the
development of additional permanent housing on the campus difficult. Much of the information
presented to the Court, however, was from an outdated assessment of the utility infrastructure
done in 2020. Since then, the VA invested over $100 million to upgrade and expand the WLA
Campus’s infrastructure (e.g., utility systems) to support the 1,215 permanent supportive
housing units planned for development. See Trial Tr. Aug. 27, 2024, 83:7—13; Trial Tr. Aug. 26,
2024, 143:23-144:13; Trial Tr. Aug. 13, 2024, 222:20-223:9. The infrastructure on campus in
many areas, including electricity, power, and water, has improved as a result of those
investments. Necessary improvements and expansions of the utility system could occur as the
permanent units are phased in over the six-year time frame. Additionally, an environmental

report conducted during the Master Plan has already demonstrated that at least 1,622 units can

° The Court is hopeful that, as Mr. Soboroff stated, the parties can “get this done without all of these privileged people going
to their privileged lawyers, going to their privileged Senators, going to their privileged council members, going to the
Congress.” Trial. Tr. Aug. 21, 2024, 105:1-2.
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be constructed on campus, indicating the infrastructure is in place for at least 400 units to be
immediately developed. Trial Ex. 147.

Both temporary and permanent housing units are critical to providing a remedy to
Plaintiffs. Without temporary supportive housing, countless veterans may die on the streets or in
shelters while waiting for permanent housing to be built. The delays in implementation of the
Master Plan and recent developments such as the late notice of post-closure landfill
requirements discussed at trial have demonstrated that the process of building permanent
housing can be drawn out and face roadblocks along the way. Without this Court ordering the
VA to build significant temporary housing on the campus, the VA would likely continue
violating the Rehabilitation Act for years to come as veterans languish waiting for permanent
housing.

Federal Defendants argued at trial that the number of housing units requested by
Plaintiffs is excessive, as their class is limited to homeless veterans with serious mental illness
and traumatic brain injury, rather than all homeless veterans. Trial Tr. Aug. 30, 2024, 226-227.
Federal Defendants argued that while 1,800 permanent supportive housing units would be
sufficient to house the PIT count’s estimate of all homeless veterans in Los Angeles, only a
subset of those veterans suffer from those conditions. Federal Defendants suggest that number is
about 24 percent, meaning about 718 permanent units would be sufficient to house veterans in
the area suffering from mental illness on the campus. /d.

The VA’s own findings indicate otherwise. In the 2016 Draft Master Plan, the VA
defined one of its target populations for housing at the WLA VA as “Severely Disabled
Veterans, including Chronically Homeless Veterans” and noted the prevalence of certain
disabilities and conditions among homeless veterans: depression (73 percent), PTSD (66.7
percent), anxiety disorders (73 percent), traumatic brain injury (17.5 percent), and co-occurring
mental illness and alcohol/substance abuse (55.6 percent). Trial Ex. 154 at 8. These prevalence
rates, which may be co-occurring, demonstrate that the majority of the approximately 3,000

homeless veterans in Los Angeles are class members.
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Further, in its Order certifying the class in this action, the Court adopted the definition of
“homeless” veterans as those who “[have] been or remain[] unhoused, or [are] at risk of being
unhoused.” Dkt. 190 at 15. As VA’s agency representative testified at trial, under the current
HUD-VASH structure, a veteran living in tenant-based housing outside the grounds would need
to become homeless again before they would be considered eligible for the project-based
housing on campus. Trial. Tr. Aug. 26, 2024, 31-32. This is in part because HUD-VASH does
not permit veterans to transition directly from tenant-based housing to project-based housing;
instead, a veteran must once again become homeless before she can receive a project-based
voucher.

Plaintiffs have proven that veterans like Ms. Wright, who lives in Lancaster, are unable to
meaningfully access their healthcare benefits while living so far from the West LA VA Grounds.
The class therefore extends beyond the veterans living on the streets or in shelters at this
moment in time—it includes, at a minimum, veterans who reside in housing far from the
Grounds who have no meaningful access to the VA healthcare benefits to which they are
entitled. If a veteran with a tenant-based voucher in Templeton, about 200 miles from the West
LA VA, wanted to switch to a project-based voucher on the Grounds, she would need to become
homeless first to do so. Similarly, a veteran who has been living in a particular project-based
unit for less than a year may also have to become homeless again in order to move to a different
project-based voucher. Trial. Tr. Aug. 26, 2024, 31.

Under the current system, some disabled veterans who are currently housed face a
devastating choice. They can remain in their housing, unable to meaningfully access healthcare,
or they can return to the streets and become homeless again in hope of being able to access the
limited housing on or near the campus. With wait times of six months or more for a veteran to
get into housing once they enter the HUD-VASH voucher system, class members risk enduring
the degradations of prolonged homelessness once again.

In 2024, there are 5,278 veterans using HUD-VASH vouchers in Greater Los Angeles.
Trial Ex. 25, at 2. Using Federal Defendants’ low estimate that only 24 percent of veterans have

a serious mental illness, approximately 1,267 HUD-VASH voucher holders in the area likely
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suffer from SMI. With little existing affordable housing at or near the West LA VA, those
veterans are unlikely to currently live on or near the Grounds. They cannot easily move within
the system to access a unit on or near the campus, and would likely need to become homeless to
access the extremely limited supply of project-based units in West Los Angeles. These class
members are therefore at risk of becoming homeless in order to access medical care at the West
LA VA. Adding these 1,267 voucher holders to the 718 unhoused veterans (around 24 percent)
that Federal Defendants suggest suffer from serious mental illness, Federal Defendants would
need to provide a minimum of 1,984 units on or near the campus to provide a remedy for injured
class members. The historically high attrition rates in Los Angeles, with more veterans leaving
the HUD-VASH program in the last two years than entering it, further underscores that the risk
of many veterans falling back into homelessness is not illusory.

While not every veteran with SMI and a HUD-VASH voucher will want to move to the
West LA Campus, the rough estimate here likely understates the problem. It does not include
veterans on the streets or with vouchers who have traumatic brain injuries, another component
of the class. Moreover, the VA itself has cited data indicating that the number of veterans who
are or have been homeless who suffer from serious mental illnesses is far greater than 24
percent.

Plaintiffs have therefore met their burden to show that 1,800 additional permanent
supportive housing units at or near the WLA Grounds, as well as 750 temporary supportive
housing units to be used as permanent housing is constructed, is a facially reasonable
modification that is necessary to ensure Defendants’ compliance with the Rehabilitation Act. At
Plaintiffs’ request, these numbers are subject to modification by the Court to closely
approximate the actual need for housing. In the event that there were an overbuild, the additional
units may be used to assist the VA’s staff members who otherwise could not afford to find
housing on or near the WLA Grounds. Trial Tr. Aug. 22, 2024, 196:2-25; Dkt. 270.!°

Significantly, the disabled veterans that have moved into housing on campus during this

10 In directing the Secretary of the VA to provide medical facilities, 38 U.S.C. 8101(3) defines medical facility to include, in
part, “any facility or part thereof which is, or will be, under the jurisdiction of the Secretary, or as otherwise authorized by
law, for the provision of health-care services (including hospital, outpatient clinic, nursing home, or domiciliary care or
medical services), including...accommodations for attending personnel.” (emphasis added).
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lawsuit vigorously advocated at trial for additional housing on the Grounds, despite any
potential disruption that construction might cause. During his testimony, Mr. Petitt stated,
“[TThey could set bombs off in my building, in front of my window every day if they’re building
housing for veterans.” Trial Tr. Aug. 22, 2024, 226:21-23.

The location and details of temporary units on the campus, and the initiation of a plan for
permanent units, is best determined at the injunctive relief stage, with veterans and the VA both
having a voice in the process. The overlapping issues with certain parcels of land on the campus,
including the landfill issue that arose at trial, demonstrate the importance of a collaborative
approach to parcel selection. The availability of additional plots of land as a result of the Court’s
ruling on the charitable trust and APA claims is likely to alter this planning process. Thoughtful
planning is also critical in ensuring that the campus provides for community spaces and
engagement for veterans. As Dr. Sherin testified, a veteran community must include not only
housing units, but the “connective tissue” essential to healing, thriving, and then reintegration.
Trial Tr. Aug. 15, 2024, 168:10-170:2.

2. AMI claim

As remedy for their AMI claim, Plaintiffs seek to enjoin the VA from contracting with
developers who include disability benefits as income. The Court is wary, however, of removing
developers’ access to federal, state, and local tax credits, which are a major source of affordable
housing financing. Such an injunction would likely interfere with ongoing construction on the
Grounds that has committed to using these tax credits. The Court seeks to add to the VA’s
financing options, rather than taking any options away from them, while still remedying the
discrimination Plaintiffs face. The Court’s jurisdiction here is limited—the U.S. Treasury is not
a party to this suit and the Court cannot change the terms of the low-income housing tax credit
(LIHTC) program through injunction. Similarly, reforming HUD’s statutory definition of
income to exclude disability benefits is beyond the purview of this Court in the present case.

Federal Defendants have other routes, however, to ensure that veterans who receive
significant service-connected disability payments have adequate access to housing. Federal

Defendants must ensure a sufficient number of housing units at the West LA Grounds are free
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from discriminatory income restrictions associated with low-income tax credits. The number of
units that is sufficient to provide housing for veterans affected by AMI restrictions on the
Grounds will be discussed at the hearing on injunctive relief.

Contrary to the VA’s argument that its only funding source for housing is these limited
tax credits with discriminatory eligibility criteria, there are plenty of ways to develop housing on
the campus that do not systematically exclude the most disabled veterans. The VA can, for
example, contract with developers who rely on funding streams, such as conventional financing,
that do not exclude veterans with high service-connected disability payments from accessing
housing. Expert witness Randy Johnson, an experienced developer in Southern California,
testified at trial that the recent implementation by HUD of small-area fair market rates is likely
to make this option far more feasible than it has been in the past. In January 2025, the amount of
rent a HUD-VASH voucher covers for a unit at the West LA VA campus could increase up to
$4,800 for a one-bedroom apartment for a veteran. A developer building on the campus could
therefore seek conventional financing, knowing that they can set unit rents at a price that would
be profitable even without the LIHTC subsidy. Trial Tr. Aug. 22, 2024, 173. Conventional bank
financing is also free from many restrictions and delays associated with affordable housing
financing, making it a superior option when available. /d. Brett Sims, Executive Director for the
Office of Asset Enterprise Management (OAEM) at the VA, agreed this increase in HUD-
VASH vouchers could be a “game-changer.” Trial Tr. Aug. 27, 2024, 131.

If conventional financing does not cover the entire cost of permanent supportive housing,
the VA can directly fund or subsidize permanent supportive housing for veterans whose
disability payments exclude them from housing due to the current tax-credit funding model. If
the VA were to fund or subsidize the development of housing itself, it could ensure that once a
disabled veteran accesses a voucher, he can then access housing. The Court’s order takes away
none of the developers’ current financing options—instead, it gives the VA more flexibility with
which they can build permanent supportive housing on campus and address the urgent crisis of

veteran homelessness.
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a. Whether the VA can directly fund permanent supportive
housing

The VA claims it lacks authority to directly fund permanent supportive housing itself.
Mr. Simms testified that the VA’s position is that they can only construct permanent supportive
housing on campus through enhanced-use leases. Trial Tr. Aug. 15, 2024, 236:11-20. The
Leasing Act authorized the VA to enter enhanced use leases (“EULs”) to provide PSH. Pub. L.
No. 114-226 § 2(b)(2) (“The Secretary may” carry out “[a]ny [EUL] of real property” for
“providing supportive housing.”).

The VA’s interpretation of this provision is that it is the only authority with which they
can construct housing on campus. But that’s wrong. The plain language of the statute provides
that the Secretary may carry out enhanced use leases for the purpose of providing permanent
supportive housing on the WLA Grounds. Congress did not choose to limit the Secretary’s
authority by stating that the Secretary “shall” or “may only” carry out enhanced use leases to
provide permanent supportive housing. The Leasing Act provides one avenue the Secretary may
use to construct housing, but it is not the only avenue.

As the Leasing Act does not itself limit the VA’s ability to directly fund permanent
supportive housing, the Court looks to other authority granted to the VA by Congress. 38 U.S.C.
8102(a) provides, “[t]he Secretary shall provide medical facilities for veterans entitled to
hospital, nursing home, or domiciliary care or medical services under this title.” 38 U.S.C.
8101(3) defines “medical facility” as “any facility or part thereof which is, or will be, under the
jurisdiction of the Secretary, or as otherwise authorized by law, for the provision of health-care
services (including hospital, outpatient clinic, nursing home, or domiciliary care or medical
services), including any necessary building and auxiliary structure, garage, parking facility,
mechanical equipment, trackage facilities leading thereto, abutting sidewalks, accommodations
for attending personnel, and recreation facilities associated therewith.”

In the past, the VA has used this authority to directly fund housing or shelter that had
connected medical services on the West LA Grounds. The VA relied on this authority to

construct the Domiciliary, in which veterans live while receiving substance-abuse treatment.

-44-

SA78




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

(

Case: 24-6576, 11/19/2024, DktEntry: 25.1, Page 82 of 259

Case 2:22-cv-08357-DOC-KS  Document 359  Filed 10/11/24 Page 46 of 125 Page
ID #:17143

Trial Tr. Aug. 15, 2024, 254. The VA also used this authority to partially fund some of the
construction of the Tiny Sheds through CTRS and to fund Community Living Centers (CLCs)
on the WLA Grounds. /d. The 2022 Master Plan defines these centers as “nursing home
communities, resembling a ‘home’ as much as possible while offering high-quality care.
Veterans may stay for a short time or, in rare instances, for the rest of their life.” Trial Ex. 1, at
66.

Permanent Supportive Housing has much in common with the types of shelter or housing
that the VA has already funded on the campus, using its construction authority. Veterans in
permanent supportive housing receive healthcare services on site through the wrap-around
services that are part of the HUD-VASH program. These services can include on-staff
psychiatrists and nurses who provide medication and care. Plaintiffs Johnson and Fields, who
both now live in Building 208, have received visits from nurses, medical doctors, and social
workers in their units. Trial Tr. Aug. 22, 2024, 259:19-260:13; Trial Tr. Aug. 23, 2024, 128:22-
129:14. The Court does not see a legal distinction between the VA funding a nursing home,
where veterans may stay for the rest of their lives and receive nursing services on-site, and the
VA funding a permanent supportive housing building, where veterans may stay for the rest of
their lives and receive nursing services on-site. Permanent supportive housing is a form of
healthcare.

Additionally, without housing on or near the WLA Grounds, many veterans are unable to
access their healthcare services at the West LA VA Medical Center. Permanent supportive
housing on the Grounds is therefore a critical component and “necessary building” for the
“provision of health-care services.” 38 U.S.C. 8101(3). As such, the Court holds that the VA has
legal authority to directly fund permanent supportive housing under 38 U.S.C. 8101-2.

Furthermore, providing permanent supportive housing on or near the grounds that is free
from the eligibility requirements of LIHTC and any state and local restrictions is necessary to
ensure the most disabled veterans are no longer excluded from housing. If the VA’s only avenue
to construct housing on campus were to contract with developers who rely on these tax credits to

fund their projects, then the VA could not ensure that veterans whose disability payments place
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them over those developers’ income eligibility thresholds could access housing on the Grounds.
Under the current system, accepting the VA’s interpretation of its limitations would mean
permitting the agency to violate the Rehabilitation Act and discriminate against the most
vulnerable subset of homeless veterans—those with the most severe disabilities.

Federal Defendants assert that Plaintiffs’ overall plan will deprive them of the flexibility
they need to address the problem of homelessness among veterans. The Court acknowledges thaf
the VA has been recently employing innovative efforts to reduce homelessness in certain areas.
John Kuhn testified about ongoing efforts to do bulk leasing or master leasing to address some
of the long-term deficiencies with tenant-based vouchers. This is one strategy the VA may use to
improve housing availability for veterans with income over the AMI limits who wish to live in
tenant-based housing. By taking the position it cannot directly fund permanent supportive
housing, however, it is the VA that reduces its flexibility in addressing the urgent crisis of
veteran homelessness. The VA cannot bind its own hands and then claim to be helpless.

In sum, there are numerous ways for developers to fund the construction of housing on
the West LA VA campus. First, they can continue to use federal, state, and local tax credits that
subsidize the creation of affordable housing. Second, developers can rely on conventional
financing, which is free of both the discriminatory eligibility criteria of those tax credits and
many unnecessary delays associated with the limited pool of affordable housing financing.
Third, the VA can directly fund or subsidize portions of the cost of development of housing on
campus. Using a combination of these techniques, the VA can and must ensure that they provide
sufficient housing for class members whose disability payments have barred them from housing

on campus in the past.
Plaintiffs have therefore prevailed on each of their claims under the Rehabilitation Act

and are entitled to injunctive relief. The precise contours of injunctive relief, including the

location of temporary housing units, will be decided following a hearing on September 25, 2024.
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b. Plaintiffs’ Land-Use Claims!!

In addition to Plaintiffs’ Rehabilitation Act claims, through which they seek additional
housing, Plaintiffs bring several claims challenging the VA’s use of land at the WLA VA
Grounds. These land-use claims fall into two categories: breach of fiduciary duty (charitable
trust), and claims under the Administrative Procedure Act (APA). The Court first discusses
Plaintiffs’ charitable trust claims.

i. Charitable Trust

Plaintiffs claim that the VA has a fiduciary duty to disabled veterans on the West LA VA
Grounds. Plaintiffs allege that the 1888 deed conveying the West Los Angeles campus created a
charitable trust, with the government as trustee, and veterans with disabilities as the intended
beneficiaries. To prevail on their charitable trust claim, Plaintiffs must demonstrate three things:
1) that a charitable trust was created on the Grounds; 2) that the government assumed
enforceable fiduciary duties as trustee of that charitable trust; and 3) that the Defendants
breached that fiduciary duty.

At summary judgment, the Court held that the first two elements had been satisfied.
Specifically, the Court found that the 1888 deed created a charitable trust on the Grounds and
the government assumed an enforceable fiduciary duty. Further, the Court found the scope of thej
government’s duty was set out in the 2016 Leasing Act and its 2021 Amendment. The issue at
trial was therefore limited to whether Defendants breached their fiduciary duty to disabled
veterans.

As the Court held at summary judgment, Defendants’ fiduciary duty was set out in the
West Los Angeles Leasing Act and its 2021 Amendment, Pub. L. No. 114-226 (“Leasing Act”).

Thus, if the VA violated the Leasing Act, they also violated their fiduciary duty to veterans.

' The Court is concerned by the pattern throughout this case of corporate and agency leadership hiding behind their
employees. For example, UCLA designated Anthony DeFrancesco, the Executive Director and Chief Liaison for Veterans
Initiatives and Partnerships at UCLA, as its corporate representative at deposition and at trial. Mr. DeFrancesco was not
involved in either the negotiation of the lease in 2016 or its amendment in 2021. Individuals like Mr. DeFrancesco, rather
than the UCLA Chancellor or Athletics Director, for example, have been placed in the uncomfortable position of testifying in
court that their employers entered into illegal leases. This same practice has put VA representatives like Dr. Harris, Ms.
Hammitt, and Mr. Kuhn in the position of testifying to decisions made by agency leadership. Throughout this month-long
trial, the Court has been encouraged by the progress of the dedicated employees that have appeared on behalf of the VA in
West Los Angeles and other institutions. It is concerned, however, that the top policy makers, who have left it to these
employees to correct years of misuse and neglect, remain shielded from these proceedings.
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The Court holds that each of the challenged land-use agreements are in violation of the
Leasing Act, and therefore are a breach of the VA’s fiduciary duty. This holding is consistent
with prior federal court rulings and the findings of the VA’s own Office of Inspector General
that the VA has ignored since 2018. The VA’s position that it does not have sufficient land to
build housing for disabled veterans further increases the necessity of terminating the leases and
returning the land to the VA so that it can be used for the purposes authorized by the Trust:
caring for our homeless veterans.

1. The Leasing Act (2016)

The Leasing Act gives the Secretary of the VA the power to enter three types of leases.
1d. § 2(a)-(b). First, he may enter into “enhanced use leases...for purposes of providing
supportive housing...that principally benefit veterans and their families.” /d. § 2(b)(1). Second,
the Leasing Act authorizes certain leases with the Regents of the University of California on
behalf of UCLA, so long as the lease satisfies several conditions including that “the provision of
services to veterans is the predominant focus” of UCLA’s activities on the Grounds. /d. §
2(b)(3). Third, the Secretary may enter into leases with third parties so long as the lessee
“provide[s] services that principally benefit veterans and their families,” among other
conditions. /d. § 2(b)(2). The statute defines the phrase “principally benefit veterans and their
families™ as a service either (1) “provided exclusively to veterans and their families” or (2) “that
are designed for the particular needs of veterans and their families, as opposed to the general
public,” where any benefit to the general public is “distinct from the intended benefit to veterans
and their families.” 1d. § 2(1)(1)(A)-(B). Services that “principally benefit veterans” excludes
those “services in which the only benefit to veterans and their families is the generation of
revenue for the Department of Veterans Affairs.” Id. § 2(1)(1)(A)-(B).

The VA argues that the four challenged land use agreements comply with the Leasing Act
and therefore the agency has not violated its fiduciary duty to veterans. The VA interprets the
Leasing Act as requiring that the lessee provide some services that are veteran focused. Under
the VA’s interpretation, the Leasing Act does not require that the underlying lease itself

“principally benefit veterans,” or in the case of UCLA, that “predominant focus” is the provision
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of services to veterans. The VA uses no written criteria to determine whether land use
agreements “principally benefit[] veterans and their families.” Trial Tr. Aug. 13, 2024, 128:13—
130:22. A VA committee makes determinations based on the “eye of the beholder,” in nonpublic
meetings with no veteran input. /d. 128:13—133:8. Plaintiffs, on the other hand, interpret the
Leasing Act’s text as requiring that the land use agreement itself either principally or
predominantly benefit veterans.

The statute’s language is clear and unambiguous: any land use agreement that the VA
executes on the West LA VA Grounds must be veteran-focused. That is, leases with UCLA
must predominantly focus on veterans, and leases with all other third parties must “principally
benefit veterans.” This interpretation of the Leasing Act’s text is consistent with the legislative
context in which Congress passed the Leasing Act.

a. Text
“[TThe starting point for interpreting a statute is the language of the statute itself.”
Consumer Prod. Safety Comm’n v. GTE Sylvania, Inc., 447 U.S. 102, 108 (1980). The language
is “assumed to bear [its] ordinary, contemporary, common meaning.” Walters v. Metro. Educ.
Enters., Inc., 519 U.S. 202, 207 (1997). To discern this meaning, courts often analyze the
statute’s “grammatical structure.” United States v. Ron Pair Enters., 489 U.S. 235, 241 (1989);
S.E.C. v. Franklin, 384 F. Supp. 2d 1159, 1163 (S.D. Cal. 2004).
b. Non-UCLA Third Party Leases
The Leasing Act authorizes “[a]ny lease of real property for a term not to exceed 50 years
to a third party to provide services that principally benefit veterans and their families[.]” Leasing
Act § 2(b)(2). The subject of the sentence is “lease,” and the remainder specifies the attributes
that the lease must have before the Secretary may execute it. Namely, the lease must (1) be for
real property, (2) be shorter than 50 years (some leases, like the Brentwood School’s lease, is for
ten years), (3) be to a third party, and (4) provide services that principally benefit veterans and
their families. That is, the phrase “principally benefit veterans and their families” refers to and
modifies the sentence’s subject—Ieases. The phrase does not refer to “services.” As the Court

has already held: “Congress mandat[ed] that any underlying leases to third parties be for the
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purpose of providing services that principally benefit veterans. The actual use of the land is []
not secondary to any ancillary services lessees provide to veterans.” Order Denying Defendant’s
Motion to Dismiss (Dkt. 106) at 35. In other words, Section 2(b)(2) of the Leasing Act, by its
plain text, requires that the underlying lease’s predominant purpose is to provide services that
principally benefit veterans and their families. The VA’s interpretation—that a lessee need only

provide some services to veterans—is an implausible interpretation of the text.

c¢. UCLA Leases

The Leasing Act, in Section 3, creates unique requirements for VA leases with UCLA.
Section 3 has a similar grammatical structure to the previous section that the Court discussed.
Like Section 2, the subject of the sentence is leases, and then the statute lists attributes that the
lease must possess. Namely, any lease with UCLA is lawful if: (1) it is for a term shorter than 10
years; (2) it is consistent with the Draft 2016 Master Plan; (3) the provision of services to
veterans is the “predominant focus of the activities” of the lessee; (4) UCLA agrees to provide
certain additional services that principally benefit veterans; and (5) UCLA maintains records
regarding its services to veterans. Leasing Act § 2(b)(3) (emphasis added). If any of these
elements are not present, the lease is unlawful.

The statute does not define the second element—that the “predominant focus” of the
lessee be the provision of services to veterans. When a statute does not define a phrase, courts
often look to a dictionary published soon after the statute was passed for the definition. See, e.g.,
Taniguchi v. Kan Pac. Saipan, Ltd., 566 U.S. 560, 566 (1997); Chacon v. Wilkinson, 988 F.3d
1131, 1133 (9th Cir. 2021). The American Heritage Dictionary defines “predominant” as
“main.” Predominant, American Heritage Dictionary,
https://www.ahdictionary.com/word/search.Html ?q=predominant (last visited August 31,
2023). Another dictionary defines the word as “preeminent.” Predominant, Dictionary.com,
https://www.dictionary.com/browse/predominant (last visited August 31, 2024).

Thus, under the Leasing Act, a necessary feature of any lease with UCLA is that UCLA’s

main focus of its activities on the West LA VA Grounds is providing services to veterans. Any
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agreement with UCLA where UCLA’s main focus is not veterans violates the Leasing Act, and

consequently the VA’s fiduciary duty to veterans.
d. Legislative Context

The Court’s conclusion that the Leasing Act’s text unambiguously limits the VA to
entering leases that principally benefit veterans suffices to end the inquiry into the statute’s
meaning. See Connecticut Nat. Bank v. Germain, 503 U.S. 249, 253-54 (1992) (“[C]ourts must
presume that a legislature says in a statute what it means and means in a statute what it says
there. When the words of a statute are unambiguous, then, this first canon is also the last.”)
(cleaned up); United States v. Pacheco, 977 F.3d 764, 768 (9th Cir. 2020) (“The plain meaning
of the text controls[.]”). Nonetheless, the Court proceeds to analyze the backdrop against which
the Leasing Act was enacted. See Pac. Coast Fed'n of Fishermen's Assocs. v. Glaser, 945 F.3d
1076, 1083 (9th Cir. 2019) (noting that legislative history is a helpful tool in discerning
Congress’s intent in passing a statute). The legislative history makes clear that the Leasing Act
only allows the VA to execute leases that themselves principally benefit veterans, not leases
where the lessee promises to offer some services that benefit veterans.

Congress enacted the Leasing Act in response to decades of mismanagement of the West
LA VA Grounds. In the 1990s, Congress expanded the VA’s authority to enter leases on the
West LA VA Grounds. See The Homeless Veterans Comprehensive Service Programs Act of
1992, Pub. L. No. 102-590, 106 Stat. 5136 (“1992 Act”); 38 U.S.C. §§ 8151-8153 (1996). At the
same time, however, Congress limited the VA’s leasing discretion, requiring that the agency
only enter into veteran-focused leases. See, e.g., 38 U.S.C. § 8151 (requiring that certain leases
for health care providers do not diminish services to veterans); 1992 Act § 7(b) (requiring that
leases for terms longer than three years to homeless services providers only serve “homeless
veterans and the families of such veterans”).

The VA, however, consistently transgressed those limits. Most egregiously, in 2002, the
VA entered into a contract with Westside Staffing to provide parking services for events on the
Grounds. At the time, the VA was statutorily authorized to enter only contracts that were “in the

best interests of veterans” and “in the best interests of the government.” Under its contract with
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the parking lot lessee, Westside Staffing, the VA was entitled to receive 60 percent of the gross
revenue generated by the two parking lots covered by the lease. Westside Staffing’s owner,
however, intentionally under-reported revenue to the VA, and bribed the VA official tasked with
ensuring Westside’s reports were accurate, to avoid detection. The scheme, which lasted for
almost fifteen years and cost the government nearly $13 million in lost revenues, resulted in
both the parking lot’s manager and the high-up VA official pleading guilty to federal criminal
charges. Both were sentenced to substantial prison terms. See generally Plea Agreement for
Westside’s Manager, 2:17-cr-00754-RGK (Dkt. 74); Plea Agreement for the VA Official, 2:18-
cr-00012-RGK (Dkt. 3).

In 2011, as discussed above, a class of unhoused veterans sued the VA over its
management of the land. See generally Valentini, 2013 WL 12121981. Specifically, they
challenged eleven “enhanced sharing agreements,” (“ESAs”), including ones the VA entered
with the Brentwood School, a television studio, and a laundry facility for a hotel chain. /d. at *1.
The plaintiffs argued that these leases were inconsistent with federal law, which at the time
provided that the lessee of an ESAs must “share” healthcare resources with veterans. 38 U.S.C.
§ 8153. The VA argued that the challenged ESAs, none of which offered healthcare services,
were lawful because the third-parties paid rent, and the VA applied this revenue to increase the
campus’s healthcare resources. Valentini, 2013 WL 12121981 at *9, *13. The Valentini court
rejected this argument, concluding that all eleven challenged land deals were “unauthorized by
law and therefore void.” /d. at *14.

Congress enacted the Leasing Act in response to Valentini in order to “refocus the VA’s
efforts in West LA on veterans in need of services—particularly those who are homeless or at
risk of homelessness.” H.R. Rep. No. 114-570, at 6 (2016). Congress proclaimed that, although
the land deals challenged in Valentini provided some benefit to veterans in the form of increased
revenue for the VA, the deals were nonetheless “misuses” of the land. /d. at 6. Congress’s
characterization of land deals that provided ancillary benefits to veterans as “misuses” of the
campus supports Plaintiffs’ view that the Leasing Act requires that veterans be the primary focus|

of any lease on the campus. The VA’s contrary interpretation, that non-veteran focused leases
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are permissible so long as the lessee provides some services to veterans, is inconsistent with
Congress’s plain aim to “revitalize and preserve the West LA VA campus.” See id.
Thus, Congress’s intent in passing the Leasing Act aligns with the plain and
unambiguous language that it used in the statute.
2. Application
The Court now turns to the question of whether the four challenged land use agreements
violate the Leasing Act, and by extension, the VA’s fiduciary duty to veterans. The Court holds
that the VA’s land-use agreements with the Brentwood School, Safety Park, and Bridgeland
Resources breach the VA’s fiduciary duty because the agreements do not principally benefit
veterans and their families. Similarly, the Court holds that the VA’s lease with UCLA violates
the agency’s fiduciary duty to veterans, because UCLA’s main or predominant focus under the
lease is not the provision of services to veterans.
The Court analyzes each of the four challenged land use agreements in turn.
a. The Brentwood School
The first land use agreement that Plaintiffs challenge is a lease between the VA and the
Brentwood School. This Court holds that this lease violates the VA’s fiduciary duty to veterans
because the lease principally benefits the Brentwood School, not veterans. Accordingly, the
lease is void. To ensure the land is put to a use that principally benefits veterans, the Court will
determine an exit strategy for the Brentwood School’s 22 acres following the hearing on

injunctive relief.

i. The Long-Standing Relationship Between the
Brentwood School and the VA

The Brentwood School is a private school in West Los Angeles that has long had a
presence on the West LA VA Grounds. The VA first began allowing Brentwood School to use
its property in the mid-1970s, the same period that the campus’s focus shifted away from
housing veterans. For the first two decades of the parties’ relationship, the Brentwood School

used VA land for student parking as well as for some school and athletic events pursuant to a
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series of temporary arrangements. The Brentwood School never paid any rent to the VA for
these uses—they occupied veterans’ land for free.

In the late 1990s, the Brentwood School wanted to create a “more formal, permanent, and
long-term association with the VA.” In a letter to the U.S. Senators from California, the
Brentwood School’s chairman, Richard Sandler, explained that the school had outgrown its
current campus. Sandler informed the Senators that the VA and the Brentwood School had
reached an agreement for the school to build a sprawling athletic complex occupying 20 acres
West LA VA Grounds “to provide for [the] expanding needs of [Brentwood School’s] boys and
girls athletic teams[.]” The complex would include a football stadium, six tennis courts, as well
as baseball and softball fields. In 1999, the VA and the Brentwood School eventually entered
into an Enhanced Sharing Agreement for the private school to build its athletic facilities. The
Enhanced Sharing Agreement’s term was ten years, with a mutual option to extend it for an
additional decade.

After this agreement was signed, the Brentwood School spent $15 million developing
their athletic facilities, which now include three baseball fields, a workout tent, a stadium field
track, a pool, and tennis courts. The completed facilities included an aquatic center featuring an
Olympic-sized pool named after two donors who gifted the school $10 million. Given the size of]
the investment that the Brentwood School put into its facilities, it must have had some
understanding with the VA that it would be a permanent occupant of the land, notwithstanding
its time-limited lease. The VA essentially acquiesced in a quiet sell-off of the land. The
permanence of these facilities is a tangible representation of the school and the VA’s expectation
that these lease renewals would lead to perpetual ownership.

The VA’s Enhanced Sharing Agreement with the Brentwood School was on shaky legal
ground from the start. At the time of the agreement, the VA was statutorily permitted to enter an
enhanced sharing agreement only if the agreement was “related to the provision of healthcare.”
38 U.S.C. § 8153 (1996); Valentini, 2013 WL 12121981, at *11. As the Valentini court held, the

lease for the Brentwood School to build student athletic facilities was clearly unrelated to
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healthcare, making it unlawful. /d. As such, the Valentini court voided the Brentwood School
lease. /d.

In response to the Valentini court’s ruling, the VA did not terminate the Brentwood
School lease. Instead, the VA executed a new lease with the school, and the Brentwood School
continues to use its athletic facilities built on VA-owned land.

ii. Brentwood’s Current Lease and Use of the
Property

The Brentwood School’s current lease was executed in 2016. In the lease’s recital
section, it states that the lease’s purpose is to “more appropriately benefit[] Veterans and their
families,” while also “fortify[ing] the parties’ existing partnership.” Brentwood Administrative
Record (“Brentwood AR”) (Dkt. 193-49) at 26 (emphasis added). The lease expires in 2026, but
the parties have a right to extend the term by ten years. /d. at 27.

The Brentwood School occupies 5.5 percent of the West LA VA campus. The lease
allows the private school to maintain its student athletic facilities on these 22 acres. In exchange,
the Brentwood School pays $850,000 annually to the VA. /d. at 30. Pursuant to the Leasing Act,
these annual rental payments must be used to help maintain and renovate the Grounds. See The
Leasing Act § 2(d) (“Any funds received by the Secretary under a lease...shall be
available...exclusively for the renovation and maintenance of the land and facilities at the [West
LA VA Grounds.]”). In addition to monetary consideration, the Brentwood School provides in-
kind consideration of $918,000. /d. at 82. This in-kind consideration consists primarily of
upkeep and maintenance of the 22 acres, as well as some services provided to veterans,
including offering special events to veterans, donation drives spearheaded by the Brentwood
School, as well as scholarships. Id. at 82-85.

The lease obligates the Brentwood School to provide veterans with some access to its
athletic facilities. Critically, however, the Brentwood School, not the VA or veterans, decide the
times and manner in which veterans may enter the campus and use the facilities. See id. at 8.
The obvious and foreseeable consequence of the VA’s decision to let the Brentwood School to

decide when their students, versus when the veterans, may use the facilities is that the
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Brentwood School would allocate the most desirable time to their students. This result has come
to pass. Most of the facilities are open to veterans early in the morning and late in the evening.
For example, on Mondays, Wednesdays, and Fridays, veterans may use the pool from 5:30 a.m.
to 7:30 a.m., and, on the weekends, from 11 a.m. to 3 p.m. Veterans may use the track every
weekday from 5 a.m. to 11 a.m. The Brentwood School operates a shuttle to transport veterans
from other areas of the West LA VA Grounds to the athletic facilities, but the shuttle operates
from 9 a.m. to 2 p.m., and thus does not align with the hours that veterans may use the facilities.
Given the restricted times that veterans may use the facilities combined with the lack of
adequate transportation, veteran access to the Brentwood School facilities pales in comparison
to the access that Brentwood’s students have.

In 2018, the VA Office of the Inspector General (OIG) audited the Brentwood School’s
lease. The OIG determined,

“the Brentwood School lease violated the West Los Angeles Leasing Act because the

purpose was not to principally benefit veterans and their families; rather, the principal

purpose of this lease was to provide the Brentwood School continued use of the athletic

facilities.” Trial Ex. 3, at 32.

The VA did not accept the OIG’s position that the lease with the Brentwood School was
noncompliant. The VA argued that accepting the OIG’s interpretation would require the VA to
terminate its lease with the Brentwood School. The VA responded to the OIG,

“As a practical consideration, VA notes that the finding that the Brentwood School lease

is deficient “because the principal purpose of the lease is to provide Brentwood School

continued use of the Athletic Facilities” can be corrected only by discontinuing that use.

With respect to this lease, then, recommendation 1 — “take action to correct deficiencies

noted in this report” — requires VA to terminate the lease and bar Brentwood School from

using the facilities it has constructed on the Campus.” Trial Ex. 2, at 96.

The VA feared that their failure to negotiate a new lease with the Brentwood School

would result in a lawsuit brought by the Brentwood School against the VA. See id. (VA
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expresses concerns that terminating agreement with the Brentwood School “would likely trigger
a litigative challenge”).

The Leasing Act provides that, if the Office of Inspector General finds that a land use
agreement is unlawful, the VA may not renew the lease unless the Secretary of the VA informs
certain members of Congress about the Inspector General’s findings. Leasing Act § 2(h)(1). It is
unclear how a dispute between the VA and OIG would be resolved.

After the 2018 report, the Brentwood School spent nearly $1 million on lobbyists to try to
alter the Leasing Act to remove this notification provision. That the school spent such a large
sum on lobbying efforts to create a special carve-out in the law suggests that it was aware the
lease violated the West Los Angeles Leasing Act. Although the Brentwood School’s lobbying
efforts were unsuccessful, the VA did little to change the Brentwood School’s actions or to bring
the lease into compliance with the Leasing Act.

iii. Legal Analysis

The Court now turns to the question of whether the Brentwood School’s lease is
consistent with the VA’s fiduciary duty to use the land in a manner that principally benefits
veterans. The Court holds that the Brentwood School violates the VA’s fiduciary duty because
the primary beneficiary of the lease is the Brentwood School, not veterans.

In the recitals section of the lease agreement, it is evident that the Brentwood School and
the VA were jointly advocating for the faulty reasoning that the Leasing Act required the
Brentwood School to provide only some veteran-focused services. However, minimal services,
such as limited hours of access to athletic facilities and a few volunteer drives, do not transform
a lease for student athletic facilities into one that principally benefits veterans. The in-kind
consideration that Brentwood provides consists primarily of upkeep and maintenance of the
entire 22 acres—acreage that the school occupies and uses. As the 2018 OIG Report stated, the
other in-kind services that the school provides, including offering special events to veterans,
donation drives spearheaded by the Brentwood School, and scholarships are not allowed under

federal law. Trial Ex. 2, at 42.
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Moreover, the facilities were designed in the 1990s for student use and the predominant
purpose of the 2016 lease renewal was to provide the Brentwood School with continued use of
these facilities. Under any common sense reading of the lease, the Brentwood School’s athletic
facilities principally benefit the Brentwood School, not veterans. As such, the VA’s lease with
the Brentwood School violates the agency’s fiduciary duty to veterans.

The VA does not argue that the Brentwood School lease principally benefits veterans.
Instead, the VA defends the lease by pointing to WLALA’s legislative history. The VA
identifies a portion in the House Committee Report on WLALA that states, “the Committee is
supportive of VA continuing the Department’s long-standing community partnership with the
Brentwood School under the tenets of this bill.” H. Rep. No. 114-570, at 7. This section of the
committee report, however, is of limited probative value in discerning congressional intent
regarding the Brentwood School for two reasons. First, in other parts of the report, Congress
disapproved of the Brentwood School lease. It characterized the lease as a “misuse” of the land
and states that the Brentwood School “provide[s] services to the general public” and “any use of
or benefit of the leased space by veterans or their families was ancillary.” /d. Second, the
Committee report predates the renewed lease between the VA and the Brentwood School. The
Committee therefore could not have known the precise contours that the agreement would take
and how it would measure up to WLALA’s requirement that the lease “principally benefit
veterans and their families.” The VA’s reliance on this section of the House Committee Report
also suffers from a more fundamental flaw—the report, authored by a House subcommittee, was
not ratified by the whole House, nor voted on by the Senate, nor signed by the President. Thus,
placing dispositive weight on a section of a House Committee Report that is untethered from the
statute’s text would create an “end run” around the Constitution’s prescribed process for
enacting laws, and incentivize lobbyists or other special interests to insert language into the
legislative history in the hopes that it would influence judicial interpretation. Nw. Env’t Def. Ctr.
v. Bonneville Power Admin., 477 F.3d 668, 682 (9th Cir. 2007); see also Puerta v. United States,
121 F.3d 1338, 1344 (9th Cir. 1997). The Supreme Court has cautioned:
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“[L]egislative materials like committee reports, which are not themselves subject to
the requirements of Article I [of the Constitution], may give unrepresentative
committee members—or, worse yet, unelected staffers and lobbyists—both the power
and the incentive to attempt strategic manipulations of legislative history to secure
results they were unable to achieve through the statutory text.”
Exxon Mobil Corp. v. Allapattah Servs., Inc., 545 U.S. 546 (2005); see also Puerta, 121 F.3d at
1344 (cautioning that a committee report may reflect “what some committee members wanted in
the bill but did not get, or throw a bone to some [] lobbyist whose preferred language was
rejected by the House committee™).

Recognizing the peril of legislative history materials, the Supreme Court and the Ninth
Circuit have instructed courts to use them only in limited circumstances, namely, to define
ambiguous or vague phrases contained in the statute’s text. See, e.g., Pac. Coast Fishermen, 937
F.3d at 1198 (specifying a broad term using legislative history materials); Kane v. Zions
Bancorp., N.A., 631 F. Supp. 3d 854, 865 (N.D. Cal. 2022) (using legislative history to define an
ambiguous phrase). Conversely, when legislative history is “untethered from text in an enacted
statute,” it has “no compulsive legal effect.” Nw. Env’t Def., 477 F.3d at 682 (9th Cir. 2007);
Shannon v. United States, 512 U.S. 573, 579 (1994) (refusing to give “authoritative weight to a
single passage of legislative history that is in no way anchored to the text of the statute™); City of|
Chicago v. Envtl. Def. Fund, 511 U.S. 328, 337 (1994) (“[1]t is the statute, and not the
Committee Report, which is the authoritative expression of the law.”).

Here, the Committee’s reference to the Brentwood School is not merely unanchored to the
Leasing Act’s text—it contradicts it. The Leasing Act requires that third-party leases principally
benefit veterans. A lease for a private school’s athletic facilities plainly does not satisfy that
requirement. The VA’s contrary conclusion is inconsistent with the common sense reading of
the statute’s text and the lease agreement between the VA and School. Had Congress wanted to
exempt the Brentwood School from the Leasing Act’s requirement that leases must benefit

veterans and their families, they could have created a carve out. Indeed, Congress knew how to
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establish specialized requirements for leases of student athletic facilities.'? See The Leasing Act
§ 2(b)(3) (creating special requirements for a lease with UCLA). That Congress created special
requirements for one school’s athletic facilities, but was silent regarding the Brentwood
School’s athletic facilities, demonstrates that the Brentwood School lease must follow the
Leasing Act’s mandate to principally benefit veterans. See Wheeler v. City of Santa Clara, 894
F.3d 1046, 1055 (9th Cir. 2018) (cleaned up) (“[ W]hen a statute designates certain things, all
omissions should be understood as exclusions.”).

The Brentwood School’s lease with the VA for its student athletic facilities violates the
Leasing Act, and by extension, the VA’s fiduciary duty to veterans. Accordingly, the Brentwood
School lease is void. To ensure the land is put to a use that principally benefits veterans, the
Court will determine an exit strategy for the Brentwood School’s 22 acres following the hearing

on injunctive relief.

b. The Safety Park Lease
Plaintiffs also challenge a lease that the VA has executed with Safety Park that permits

Safety Park to operate two parking lots on the West LA VA Grounds. Safety Park
Administrative Record (“Safety Park AR”) (Dkt. 193-51) at 18.

This parking lot has a sordid history. A prior operator of the parking lot defrauded the
VA out of millions of dollars and bribed a high-ranking VA official in order to maintain the
lease. After the fraud was discovered and the lease with the fraudster terminated, the VA leased
the parking lots to a new lessee, Safety Park, in 2019. Id. at 17. The initial lease term was one
year, but the parties have executed several one-year extensions. The VA has initiated these
extensions despite the VA’s Office of Inspector General (“OIG”) finding that the leases violated
WLALA. “[The Safety Park lease] is non-compliant,” the Inspector General concluded in a
2021 report, “because its primary purpose is to provide parking to the public, not principally
benefitting veterans.” Just a few months later, however, the VA, ignoring the OIG finding,

extended Safety Park’s lease for an additional year.

12 Whether UCLA complied with these special provisions is a separate question that the Court addresses later in
this section.
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The VA argues that, when executing the Safety Park lease, it faithfully exercised its duty to
act as a fiduciary on behalf of veterans. The VA points to several services the parking lot offers
to veterans. For example, the lease requires that Safety Park give veterans a 25 percent discount
on parking in the lot, employment and job training, and a partnership with businesses in
Brentwood to generate further employment opportunities and discounts for veterans. Safety Park
AR at 21. In practice, the site visit and Safety Park’s employee’s testimony confirmed that
veterans park for free at the lots. The lease further requires that at least 85 percent of Safety
Park’s staffing requirements be met by veterans. /d. Additionally, Safety Park remits its net
parking revenues to the VA, although it does not pay annual rent. The government concludes
that the Safety Park lease is lawful because these services “principally benefit veterans and their
families.”

The VA’s conclusion is wrong. Safety Park operates two parking lots, both of which are
along Barrington Avenue and adjacent to the nearby Brentwood Village business district. They
are on the opposite side of the campus from the VA’s medical center on the Grounds. The lots,
by virtue of their location, primarily support the public’s access to Brentwood’s businesses. The
parking lots, because of their location, primarily benefit the Brentwood merchants and their
patrons, not veterans and their families. To the extent that veterans also use Safety Park’s
parking lot to patronize Brentwood businesses, their benefit is not “distinct” from that of the
public, as required by the government’s fiduciary duty. See The Leasing Act § 2(1)(1)(B).

The minimal services that Safety Park offers to veterans, like training, employment, and
free parking for veterans, do not make the lease lawful. First, Safety Park has not been providing
any of these services besides the free parking. Barbara Davies, the General Administrator at
Safety Park, testified at trial that no programs for veterans have been implemented, no
supportive services for veterans are offered, no one from the VA has ever asked for a written
report regarding the services required under the lease, and the required annual audits have not
occurred except for one audit in 2022. Trial Tr. Aug. 27, 2024, 199-206.

Even if the lessee were providing these services, the lease would remain unlawful because

the VA, in its capacity as a fiduciary for veterans, must only execute leases that principally
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benefit veterans. A lease for a public parking lot adjacent to the Brentwood Village business
district, even if staffed by veterans, does not satisfy that standard. Safety Park’s designated
representative stated the obvious at trial: the parking lot’s lease is primarily designed to facilitate
the public’s access to shopping and benefit the Brentwood business district. Many veterans do
not have cars or are unable to drive. Even for veterans with cars, the parking lots provide little
benefit. They are not located near other VA facilities and veterans cannot access those facilities
from the lots. Most disabled veterans living on a fixed income cannot afford to shop in
Brentwood and are unlikely to want to park near a luxury shopping center. In sum, the lease
does not prioritize the interests of veterans.

Despite this fact, the VA has, on at least three occasions, decided to extend Safety Park’s
lease. This decision is striking, given that the VA believes that the land that the parking lot now
occupies is suitable for veteran housing. Dr Braverman testified that the land is “an area that
could be suitable for housing in the future if that was necessary.” The decision to lease land to a
parking lot that could be used to house a homeless veteran is flat-out inconsistent with the VA’s
fiduciary duty to use the West LA VA Grounds in a manner that benefits veterans.

Because the Safety Park lease does not principally veterans and their families, the VA
violated its fiduciary duty to veterans by executing and extending the lease. Accordingly, the

Court holds that the Safety Park lease is void and terminated.
¢. Bridgeland Oil®?

Plaintiffs also argue that a 2017 revocable license between the VA and Bridgeland
Resources, an oil company, violates the VA’s fiduciary duty in managing the West LA VA
Grounds. The license permits Bridgeland to slant drill from a drill site located on the West LA
VA Grounds to private oil leases bottom holed outside of the West LA VA Grounds. In
exchange for its right to drill on VA land, Bridgeland donates 2.5 percent of the gross revenue
from oil extracted at its West LA VA drill site to the Los Angeles chapter of the Disabled
American Veteran (“DAV-LA”).

13 Bridgeland Resources intervened in this lawsuit and filed a complaint-in-intervention against Plaintiffs. They seek a
declaratory judgment that the 2017 Amendment complies with the Leasing Act. Bridgeland is not entitled to this declaratory
judgment, because the 2017 amendment does not principally benefit veterans and their families, as discussed above.
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The Court holds that Bridgeland’s revocable license does not principally benefit veterans.
As such, the VA’s decision to enter into the revocable license with Bridgeland violates the VA’s

fiduciary duty to veterans and is therefore void and terminated.
i. History of the Revocable License

In the 1950s and 1960s, the U.S. Bureau of Land Management entered a lease with Tom
Dowlen that gave him the right to produce oil and gas from 670 acres of federally owned land
beneath the West LA VA Grounds. These sub-surface leases do not expire so long as the lessee
continues producing gas in paying quantities. Bridgeland’s sub-surface leases also come with
surface rights that permit Bridgeland to maintain and operate a drill site on the West LA VA
Grounds. Bridgeland’s drill site occupies approximately three acres of the West LA VA
Grounds.

In addition to these federal leases, Bridgeland has several leases with private parties that
permit it to extract oil from private lands. Historically, the VA entered into a revocable license
agreement with Bridgeland’s predecessors-in-interest that gave them the right to slant-drill oil
wells that pass through the subsurface of the West LA campus to extract non-federal oil from the
privately-owned land neighboring the West LA VA Grounds. In 2002, however, the oil
company’s license to slant drill from the West LA VA drill site expired, but the slant drilling did
not stop. For fifteen years, oil companies slant drilled private oil lands from a drill site located
on VA property without any authorization.

In 2017, after the VA discovered that Bridgeland’s predecessors were slant drilling
without authorization for years, the VA finally executed a new revocable license that authorized
the slant drilling. In exchange for permission to slant drill from the West LA VA drill site,
Bridgeland donates a 2.5 percent royalty on the proceeds that it generates from slant drilling to
the Los Angeles Chapter of Disabled American Veterans. The charity must use the royalties
“solely for the purpose of providing transportation to veterans on and around the VA Greater
Los Angeles Healthcare System Campus.” Bridgeland Oil contends that the 2.5 percent royalty

is a generous gift, or as their expert said, “cutting a fat hog.” Trial Tr. Aug. 30, 2024, 54-55.
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The Court holds that the VA’s revocable license with Bridgeland violates the VA’s
fiduciary duty to veterans because the revocable license does not principally benefit veterans.
The only benefit to veterans from the license is a 2.5 percent royalty to a charity for veterans.
This donation is a de minimis benefit compared to the 97.5 percent of the revenues retained by
private parties. According to Bridgeland’s testimony, the royalty amounts to between about
$80,000 and $115,000 annually, meaning that private parties make over $6 million dollars per
year from the drill site. Trial Tr. Aug. 30, 2024, 106-107. Because Bridgeland retains the lion’s
share of the money generated from its slant drilling on the West LA VA Grounds, the license
violates the VA’s fiduciary duties to veterans.

The fact that Bridgeland pays a royalty to a private charity to provide transportation
highlights the pernicious effects of the VA’s practice of leasing land to third parties. Part of the
reason why the charity must provide transportation to and from the West LA VA Grounds is that|
so few veterans live on the campus. For many veterans with disabilities, like amputees, access to
the campus would be greatly improved if the VA built housing. Instead, the VA has leased much
of its land to third parties and outsourced veteran transportation to and from the campus to
private charities. A veteran is better served by housing than a drilling license for an oil company
that requires the company to make an almost insignificant donation to charity.

The VA argues that it cannot terminate Bridgeland’s revocable license because the
license is “required to ensure that the United States does not default on a lease agreement
between Bridgeland and Bureau of Land Management.” This argument illustrates the point that
Bridgeland’s drilling license is not veteran-focused. Rather, the purpose of the license is to
prevent liability for another federal agency, and to facilitate Bridgeland’s ability to drill pursuant
to private oil leases. Prioritizing the Bureau of Land Management and an oil company, rather
than veterans, violates the VA’s fiduciary duty to manage the land in the best interest of
veterans. In any event, the VA’s prediction regarding the effect of terminating the license that
permits the slant drilling is incorrect. The 2017 license permits slant drilling on non-federal
property, and the Bureau of Land Management has authority only over federal mineral lands.

See 43 U.S.C. §§ 1701-1785; Oregon Nat. Res. Council Fund v. Brong, 492 F.3d 1120, 1125
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(9th Cir. 2007). Contrary to the VA’s contention, the Government is not contractually obligated
to permit slant drilling.

The Court holds that the Bridgeland license violates the VA’s fiduciary duty to manage
the campus in a manner that principally benefits veterans. As such, the Bridgeland lease is void

and terminated.
d. UCLA

The final land use agreement that Plaintiffs challenge is a lease between the VA and The
Regents of the University of California (UCLA) for land that UCLA uses for its baseball
stadium and practice field. Under the Leasing Act, a necessary feature of any lease with UCLA
is that “the provision of services to veterans is the predominant focus of the activities” of UCLA
during the term of the lease. WLALA (b)(3)(B). This Court holds that this lease violates the
VA’s fiduciary duty to veterans because the predominant focus of UCLA’s activities is the
university’s baseball program, not providing services to veterans. Accordingly, the lease is void.
To ensure the land is put to a use that principally benefits veterans, the Court will determine an

exit strategy for UCLA’s 10 acres following the hearing on injunctive relief.
i. UCLA’s Current Lease and Use of the Property

UCLA’s current lease with the VA began in 2016 and expires in 2026. Trial Tr. Aug. 22,
2024, 9:7-9. Under this lease, UCLA pays annual rent of $300,000 and $1,350,000 in recorded
in-kind services. Trial Ex. 2 at 29. The lease covers approximately 10 acres of land that houses
UCLA’s Jackie Robinson baseball stadium, as well as practice fields.

Prior to the Valentini lawsuit, UCLA paid the VA around $56,000 a year for use of the
entire baseball complex, which is approximately the same cost as one student’s annual tuition at
the neighboring Brentwood School. Trial Tr. Aug. 22, 2024, 66:10-12. Although the details of
the prior land-use agreement are not before the Court, that the VA accepted for years this
shockingly low fee for 10 acres of prime real estate in West Los Angeles indicates the VA
employees negotiating that lease were not acting in the best interests of veterans.

In late 2020, UCLA and the VA amended the lease to allow for improvements to Jackie
Robinson Stadium, including a new state-of-the-art practice infield called Branca Family Field.

The Branca family made a donation of around $2 million for the purposes of naming rights for
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that practice infield. This money went to UCLA or the Regents, which paid for practice infield.
None of the money went to the VA, or to services for veterans. Trial Tr. Aug. 22, 2024, 28:8-20.

Leadership at the West LA VA and at UCLA were aware that expansion of UCLA’s
baseball program in 2021 was likely to upset the veterans who had been pushing for housing
at the grounds. A statement by Executive Director of Community Engagement and
Reintegration Services Robert McKenrick in a meeting with VA and legal associates on
January 29, 2021, was leaked by a whistleblower. Mr. McKenrick stated: “Advocates who are
a little testy out there are going to get up in arms when they see there’s another ball field
being built.” “That being said, there’s a FOIA request out there and the response to the FOIA
request is going out in a week or two,” Mr. McKenrick continued, explaining that the
requester was a “UCLA news media guy.” He instructed his team to work with UCLA to
announce the field before this FOIA request could be independently reported on, reasoning
that “this will get out ahead of us if we don’t get moving on it quickly.”

Fearing public criticism, the VA hid behind UCLA and asked the university, rather
than the VA, to announce the expansion of the baseball complex. Mr. McKenrick, in a
subsequent multi-departmental meeting, discussed the problem with Chancellor Block’s Chief
of Staff, members of UCLA’s Offices of Community Relations and Strategic Communication,
and UCLA’s Associate Athletic Director, among others. Trial Tr. Aug. 29, 2024, 103.

As Mr. McKenrick continued the VA’s practice of leasing off land behind veterans’
backs, the residents of Veteran’s Row, including several of the plaintiffs in this lawsuit, were
sleeping in tents outside the front gates of the West LA VA.

ii. Legal Analysis

The Court now turns to the question of whether UCLA’s lease is consistent with the
VA’s fiduciary duty to ensure that the provision of services to veterans is the predominant focus
of the activities of a lease with UCLA. The Court holds that the lease with UCLA violates the
VA’s fiduciary duty because the main focus and principal beneficiary of the lease is UCLA’s

baseball program, not the provision of services to veterans.
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After the Valentini settlement and during the lease planning phase for the UCLA baseball
complex, and the Brentwood School’s Athletic Complex in fiscal year (FY) 2015, VA obtained
independent appraisals to determine annual rent consideration for each parcel of land. The
annual rental appraised value for the UCLA baseball complex was about $2.7 million. Trial Ex.
2 at 11. However, the VA currently accepts far less in exchange for use of the land. UCLA only
pays $300,000 in annual rent, in addition to $1,350,000 in in-kind services.

The OIG interviewed Alan Trinh, Deputy Director of the VISN 22 Contracting Office,
and Cameron Gore, the former Real Property Law Group’s Chief Counsel, to determine why
consideration received in exchange for each lease was much lower than the appraised value.
Neither official could provide the OIG with an analysis for the basis of the negotiated
consideration. VA policy does not require price negotiations to be documented for Out Leases
and Revocable Licenses. The OIG notes that “[w]ithout documentation of land use agreement
negotiations, the OIG was unable to determine if VA received fair value for use of the WLA
campus.” Trial Ex. 2 at 12.

The value of some of the in-kind services that UCLA provides is questionable. For
instance, UCLA provides free tickets for veterans and free refreshments at its baseball games.
UCLA claims the full price of these tickets as part of its in-kind consideration. UCLA
acknowledged that for most of the games, there are hundreds of empty seats in the stadium. Trial
Tr. Aug. 22,2024, 19:7-17. As a result, many other complimentary tickets are distributed
besides those given to veterans.

Even assuming the in-kind services were correctly valued, the fact remains that the leased|
land is predominantly, and almost exclusively, used for UCLA’s baseball program. UCLA has
approximately 26 home games at the stadium per year, in addition to NCAA Regionals, Super
Regionals, and some special events. /d. at 21:18-22. UCLA’s focus during those times is hosting
baseball games, not serving veterans. /d. at 69:17-21. UCLA’s lease with the VA for its student
athletic facilities therefore violates the Leasing Act, and by extension, the VA’s fiduciary duty to

veterans.
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Accordingly, the UCLA lease is void. To ensure the land is put to a use that principally
benefits veterans, the Court will determine an exit strategy for UCLA’s 10 acres following the
hearing on injunctive relief.

¢. Plaintiffs’ APA Claims (Land-Use)

Plaintiffs’ final cause of action alleges that three land use agreements— (1) the lease for
the Brentwood School’s athletic facilities, (2) the VA’s lease to Safety Park, and (3) a revocable
drilling license for Bridgeland to extract oil and gas from underneath the West LA VA Grounds
and the surrounding area—is contrary to the Leasing Act and therefore void.

Under the Administrative Procedure Act, a court shall “hold unlawful and set aside
agency action” that is “not in accordance with law.” 5 U.S.C. § 706(2)(A). “An agency action is
not in accordance with the law,” and therefore violates the APA, “when it is in conflict with the
language of the state” relied on by the agency. Nw. Envtl. Advocates v. U.S. E.P.A., 537 F.3d
1006, 1014 (9th Cir. 2008) (internal quotations omitted).

Plaintiffs allege that three land deals the VA entered on the West LA VA Grounds
violates the West Los Angeles Leasing Act’s requirement that leases to third parties on the
campus “principally benefit veterans and their families.” WLALA, § 2(b)(2)(A)-(D).
Specifically, Plaintiffs challenge the VA’s land use agreements with the Brentwood School,
Safety Park, and Bridgeland.'*

Plaintiffs’ APA claims are largely coextensive with the charitable trust claim. For both
claims, the question is whether the challenged land use agreements principally benefit veterans
and their families. The only relevant difference is that, for the APA claim, the Court’s review of
whether the VA’s actions were lawful is confined to the administrative record. See Lands
Council v. Powell, 395 F.3d 1019, 1029 (9th Cir. 2005). In this case, the administrative record
consists of the leases for the three challenged land use agreements.

Based on the administrative record, the Court concludes that the VA’s agreements with
the Brentwood School, Safety Park, and Bridgeland violates the Leasing Act. The Court

considers each agreement in turn.

14 Plaintiffs do not challenge the UCLA lease under the APA.

-68-

SA102




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Case: 24-6576, 11/19/2024, DktEntry: 25.1, Page 106 of 259

J:ase 2:22-cv-08357-DOC-KS  Document 359  Filed 10/11/24 Page 70 of 125 Page
ID #:17167

First, the lease for the Brentwood School only requires that the school provide some
services to veterans and upkeep the 22 acres that it occupies. It contains no provision requiring
that the majority of activities on the campus benefit veterans, as opposed to the school. The VA
does not argue that the Brentwood School lease principally benefit veterans. Instead, the VA
relies on an erroneous interpretation of the Leasing Act, arguing that the law authorizes third-
party leases that provide some services to veterans. As the Court explained above, this
interpretation is unmoored from the text. Rather, the Leasing Act requires that the underlying
lease itself principally benefit veterans. Under a common sense reading of the lease agreement,
the Brentwood School’s lease for its student athletic facilities does not primarily serve veterans.
As such, it is unlawful. Similar to how the VA relied on an isolated line in a House Committee
report on the Leasing Act to defend against Plaintiffs’ charitable trust, it points to the same line
to justify its lease under the APA. This line, however, is contrary to the text of the Leasing Act.
Ninth Circuit precedent is clear that an agency exceeds its statutory authority when its sole basis
for action is an isolated line in a committee report that has no footing in the statutory text. See
Bonneville Power, 477 F.3d at 682 (concluding that the agency acted contrary to law when
basing its action solely on legislative history); cf. Lincoln v. Vigil, 508 U.S. 182, 192 (1993).

Second, the Safety Park lease agreement violates the Leasing Act and by extension the
APA. As discussed above, the parking lot, according to the lease, is along Barrington Avenue
and adjacent to the Brentwood Village business district. By the lease’s very terms, its purpose is
for Safety Park to “manage, operate, and maintain the VA Barrington Parking Lots in a diligent,
careful, and first-class manner consistent with industry standards for other similar competitive
public parking facilities in the Los Angeles marketplace.” Safety Park AR at 23. Although
Safety Park is contractually obligated to provide some minimal services to veterans (e.g., 25
percent off parking for veterans, employment and training opportunities), the lease’s overriding
purpose is evident—to facilitate the public’s access to Brentwood’s merchants, not benefit
veterans. Accordingly, the lease for Safety Park violates the Leasing Act and by extension the

APA.
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The same is true for the final land use agreement, Bridgeland’s revocable license. The
agreement between Bridgeland and the VA allows Bridgeland to operate on the WLA Grounds
to extract oil and gas. In exchange, Bridgeland donates 2.5 percent of the royalties to Disabled
American Veterans Los Angeles (“DAV-LA”). Based on this 2.5 percent donation, the
Government asserts that the agreement thus “requires the provision of veteran-focused services
on Campus and complies with VA’s master plans” because the entirety of the 2.5 percent
donation is for veteran-focused services. This argument ignores the remaining 97.5 percent of
revenues. According to the VA’s logic, even if Bridgeland donated $1 to DAV-LA and that $1 i
earmarked solely for “veteran-focused services,” this agreement with Bridgeland would also
comply with the WLALA because the entire amount being donated is being used for “veteran-
focused services.” Federal Defendants’ interpretation strains credulity. Simply put, the purpose
of the agreement with Bridgeland is to principally benefit Bridgeland, allowing it to extract oil
and gas, not to principally benefit veterans and their families. It therefore violates the Leasing
Act.

d. APA Remedies

The Court has already concluded that the proper remedy for Plaintiffs’ charitable trust
claim is for the Court to void and terminate the leases. The APA is an independently sufficient
basis to reach the same result. “[W]hen the language of a statute is clear and unambiguous, it
must be given effect.” Abramowitz v. EPA, 832 F.2d 1071, 1078 (9th Cir. 1987). Agency action
that is contrary to a clear congressional mandate should be voided. /d.; see also Moisa v.
Barnhart, 367 F.3d 882, 888 (9th Cir. 2004) (declining to remand to the agency where the issue
“require[d] no further agency expertise or evaluation”).

The Leasing Act is clear and unambiguous: The three challenged land use agreements
must principally benefit veterans and their families. The VA’s agreements with the Brentwood
School, Safety Park, and Bridgeland do not principally benefit veterans and their families. This
Court finds that, under the APA, these three agreements are void.

The Court’s decision to void the three agreements is consistent with the Valentini

decision. The Valentini court similarly voided leases that were contrary to a clear statutory
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command. Valentini, 2013 WL 12121981 at *14. Two of the leases voided in Valentini were the
lease for the Brentwood School and the lease covering the parking lot. Id. at *1, *14.

Therefore, under the APA, the Court voids the leases with the Brentwood School, Safety

Park, and Bridgeland. !>
e. Prospective Relief — Land-Use

The Court further holds that Plaintiffs are entitled to prospective relief. Specifically, the
VA is enjoined from entering into new leases with the Brentwood School, Safety Park,
Bridgeland Resources, and UCLA.

This injunction is warranted by the VA’s persistent mismanagement of the West LA VA
Grounds. Following the Valentini decision that voided the leases for the Brentwood School and
the parking lot (as well as eleven other leases) the VA executed new leases with the school and
the Safety Park. The VA also entered the revocable license for oil drilling with Bridgeland, and
the amended lease with UCLA. The VA’s Office of Inspector General has since notified the VA
that the Brentwood School, Bridgeland, and Safety Park agreements are misuses of the land and
violate the West Los Angeles Leasing Act of 2016. Despite these warnings, the VA has several
times extended Safety Park’s lease and has made no effort to end or renegotiate its agreements
with the Brentwood School, Bridgeland, and UCLA.

The VA’s persistent unlawful leasing decisions and the OIG’s warnings about misuse
warrants an injunction prohibiting the VA from entering new land-use agreements with the
Brentwood School, Safety Park, Bridgeland, and UCLA. Further, any renegotiation of these four
leases would be futile. The Court holds that it is virtually impossible for leases for a private
school’s athletic facilities, a parking lot near Brentwood businesses, an oil drilling operation,
and a UCLA baseball stadium to principally benefit veterans. Accordingly, Federal Defendants
are hereby enjoined from entering into new land use agreements with the Brentwood School,

Safety Park, Bridgeland Resources, and UCLA.

15 As stated above, the Plaintiffs did not challenge UCLA’s lease under the APA, but the Court voids that lease
under Plaintiffs’ charitable trust theory.
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The Court will decide the specifics of the injunction, including how to best manage the
lessees’ exits from the West LA VA Grounds, following a hearing on injunctive relief scheduled

for September 25, 2024.

IV.  CONCLUSION

What duty is owed to the people who risk their lives on behalf of our nation? In the
aftermath of the Civil War, President Lincoln had an answer, which serves as the origin for the
VA’s mission statement today:

“[L]et us strive on to finish the work we are in, to bind up the nation’s wounds, to care

for him who shall have borne the battle and for his widow, and his orphan, to do all

which may achieve and cherish a just and lasting peace among ourselves and with all
nations.”

Plaintiffs in this case, like many generations of American service-members before them,
bear indelible physical and mental scars from their time in the armed forces. In the words of
Lincoln and the VA—they have borne the battle.

The VA in West Los Angeles, however, has for decades strayed from its mission to care
for these veterans. Charged with maintaining land deeded to the United States to be used as a
home for disabled soldiers more than a century ago, the West LA VA has failed to serve the
veterans who served their country. Veterans have seen the government swiftly deploy its
resources to send them into conflict, then claim an inability to overcome funding shortfalls and
administrative hurdles when they need shelter and housing back at home. The VA for years has
failed to provide sufficient housing and has ignored warnings from their own Office of Inspector
General and prior federal court rulings that their use of the land was illegal. As Plaintiffs’ health
deteriorated on the sidewalks of San Vicente, VA officials inside the gates entered into lucrative
land deals. Instead of serving veterans, the West LA VA has served its wealthy and powerful
neighbors, bowing to private interests backed by lobbyists and engaging in back-room deals and
fraud. Leadership at the VA made these choices not to principally benefit veterans, but out of

fear of being sued by people with far more resources than unhoused, disabled veterans. After
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selling and leasing off land given to them in trust, the VA now argues they are out of land to
build housing for veterans. The VA’s alleged scarcity of land is self-imposed.

What was once a home for disabled soldiers must fully reopen its gates and become a
robust community for veterans once again. It is time for the VA’s leadership at the highest levels|
to recognize its obligation and mission statement to care for those who have borne the battle. It

is time for the disabled veterans of Los Angeles to come home.

DATED: October 11, 2024 /{é&w% ﬂ m

DAVID O. CARTER
UNITED STATES DISTRICT JUDGE
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ADDITIONAL FINDINGS OF FACT AND CONCLUSIONS OF LAW
FINDINGS OF FACT

HISTORY OF THE WLA GROUNDS

. In 1887, Congress ‘““authorized, empowered, and directed” the “Board of Managers

of the National Home for Disabled Volunteer Soldiers” to “locate, establish,
construct, and permanently maintain a branch of” the National Home “in the states
west of the Rocky Mountains.” (See Am. Final Pretrial Conference Order,
Stipulated Fact 5.a, Dkt. 222-1; see also Plaintiffs’ Request for Judicial Notice 3,
Dkt. 215-3.)

. In 1888, Senator John P. Jones and Arcadia B. de Baker deeded the land that is

now the WLA Grounds to the National Home for Disabled Volunteer Soldiers.
(See Am. Final Pretrial Conference Order, Stipulated Fact 5.b, Dkt. 222-1; Trial
Tr. Aug. 6, 2024, 103:17-21, Dkt. 237.)

. The 1888 Deed transferred the land “in consideration” that the National Soldiers’

Home “should locate, establish, construct, and permanently maintain [there] a
branch of said National Home for Disabled Volunteer Soldiers....” (See Am. Final
Pretrial Conference Order, Stipulated Fact 5.c, Dkt. 222-1; see also Plaintiffs’
Request for Judicial Notice 4, Dkt. 215-4.)

. As then-VA Secretary Robert McDonald acknowledged in the 2016 Draft Master

Plan, “This land was deeded for the benefit of Veterans in 1888 to serve as a home
for our nation’s heroes. This plan brings us one step closer to getting the land back
to its intended purpose as an inviting, welcoming, community for Veterans and

their families.” (Trial Ex. 154 (emphasis added).)

. Through 1930, the area fulfilled its intended purpose, housing approximately

5,000-6,000 veterans and creating a community for veterans. (Trial Ex. 154, at 5;
Trial Tr. Aug. 6, 2024, 105:8-106:4, Dkt. 237; Trial Tr. Aug. 15, 2024, 176:16-
178:16, Dkt. 265.)
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6. In 1930, Congress consolidated veterans’ care under the Veterans Administration,
the immediate predecessor to the VA. That consolidation transferred the deed to
the Pacific Branch Home to the Veterans Administration, which immediately
began transferring parcels of land to various organizations, reducing the Grounds’
acreage from 600 acres to 388.

7. The Department of Veterans Affairs is the successor to the Veterans
Administration.

8. By the 1970s, the Veterans Administration stopped accepting new residents and
left much of the property to fall into decay and disrepair. (Trial Tr. Aug. 6, 2024,
106:3-14, Dkt. 237; Trial Tr. Aug. 12, 2024, 142:3-143:1, Dkt. 249; Trial Tr. Aug.
15,2024, 176:16—178:16, Dkt. 265.)

9. As veterans were forced out, commercial interests moved in. The VA admitted in
its 2022 Master Plan for the Grounds: “In the 70s, residential use of the campus
declined, and the West LA VA Campus began the practice of leasing land on the
campus to private commercial interests, including the UCLA baseball stadium, the
Brentwood School athletic complex, Marriott Hotel laundry, Enterprise car rentals,
and a rare bird sanctuary... The West LA VA Campus generated millions of
dollars from this leasing policy that provided little direct benefit to Veterans.” Trial
Ex. 1, at 272.

THE NEED FOR PERMANENT SUPPORTIVE HOUSING

10. Many veterans have disabilities such as Serious Mental Illness (SMI) and
Traumatic Brain Injury (TBI). (Trial Tr. Aug. 12,2024, 175:7-179:18, Dkt. 249.)

11. Veterans’ disabilities such as SMI or TBI often stem from their time in military
service. (Trial Tr. Aug. 22, 2024, 287:22-288:16, Dkt. 270.)

12. Rates of disabilities such as SMI or TBI are especially high among homeless
veterans. In the 2016 Draft Master Plan, the VA defined one of its target
populations for housing at the WLA VA as “Severely Disabled Veterans, including
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Chronically Homeless Veterans” and noted the prevalence of certain disabilities
and conditions among homeless veterans: depression (73 percent), PTSD (66.7
percent), anxiety disorders (73 percent), traumatic brain injury (17.5 percent), and
co-occurring mental illness and alcohol/substance abuse (55.6 percent). (Trial Ex.
154, at 8.) Federal Defendants suggest that the number of unhoused veterans
suffering from SMI is about 24 percent, but the VA has cited data contradicting
that low estimate. (Trial Tr. Aug. 30, 2024, 226.)

13. Steven Braverman, Network Director, VA Desert Pacific Healthcare Network,
estimated that approximately 90 percent of the veterans that the West LA VA
serves have some history of substance use disorder, mental health disorder, or both,
(Trial Tr. Aug. 12, 2024, 175:7-16, Dkt. 249.)

14. The focal point of healthcare services offered by the VA Greater Los Angeles
Healthcare System (“VAGLAHS”)—covering all or parts of Los Angeles,
Ventura, Kern, Santa Barbara, and San Luis Obispo Counties—is the VA Greater
Los Angeles Medical Center on the WLA Grounds. (See Am. Final Pretrial
Conference Order, Stipulated Fact 5.d, Dkt. 222-1.)

15. Unlike other VA facilities in Greater Los Angeles, the VA Greater Los Angeles
Medical Center is the only tertiary care facility, with “the bulk of the specialty
care,” which acts as a “referral center for many of these clinics.” (Trial Tr. Aug.
13,2024, 38:15-50:20, Dkt. 254.) Specialty care includes anything “outside of
primary care, . . . like orthopedics and surgery and psychiatry and
gastroenterology.” (1d.)

16. Many veterans living in the VAGLAHS catchment area, including those with SMI
or TBI, require specialists and medical services that are only available on the WLA
Grounds. (Trial Tr. Aug. 13, 2024, 38:15-50:20, Dkt. 254.)

17. Supportive housing on or near the WLA Grounds is necessary for veterans with

disabilities such as SMI and TBI to access their medical benefits. (Trial Tr. Aug. 8,
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2024, 134:23-135:8, Dkt. 242; Trial Tr. Aug. 15,2024, 75:1-8, 55:17-56:1,
158:5-21, Dkt. 265; Trial Tr. Aug. 22, 2024, 259:19-260:19, Dkt. 270)

18. Veterans with SMI and TBI who are unhoused, or who are forced to live far from
their healthcare services on the WLA Grounds, are impeded in their ability to
access their healthcare. (Trial Tr. Aug. 15, 2024, 158:5-21, Dkt. 265, Trial Tr. Aug,
12,2024, 165:24-166:8, Dkt. 249; Trial Tr. Aug. 23, 2024, 212:10-214:14, Dkt.
271; Trial Tr. Aug. 26, 2024, 23:11-18, Dkt. 275.)

19. The stress associated with traveling to the WLA Grounds for treatment and
therapy is often an insurmountable barrier for veterans suffering from SMI (such as
depression, PTSD, anxiety disorders), TBI, co-occurring mental illness, and
substance abuse. (Trial Tr. Aug. 26, 2024, 23:11-18, Dkt. 275; Trial Ex. 154, at 8.)

20. When a veteran with a serious disability is placed in an apartment far away from
the WLA Grounds and/or their community, they often fall back into homelessness.
(Trial Tr. Aug. 7, 2024, 101:24-102:8, Dkt. 238; Trial Tr. Aug. 22, 2024, 252:25—
253:18, Dkt. 270.)

21. SMI and TBI also affect “planning, various executive functions, . . . management
of moods or modulation of mood.” (Trial Tr. Aug. 22, 2024, 296:19-297:3, Dkt.
270.) Veterans with SMI or TBI may struggle with day-to-day tasks, such as
paying rent, such that they can benefit from supportive services such as case
management. (Trial Tr. Aug. 12, 2024, 166:1-8, Dkt. 249; id. at 167:5-168:8; Trial
Tr. Aug. 23, 2024, 21:22-22:18, Dkt. 271.)

22. The VA’s Housing First approach sets forth the policy that every person has a
fundamental right to housing, and housing is central to everything that the VA
does. (Trial Tr. Aug. 8, 2024 ,161:3—-162:2, Dkt. 242; Trial Ex. 243 (““Culhane
Dep. Tr.”) 52:15-53:1.)

23. Veterans should be able to go through transitional services that enable them to
enter housing as quick as possible and receive the supportive services necessary to

remain in that housing.
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24. Housing First policies are effective in ensuring that homeless individuals,
including veterans with SMI and/or TBI, are able to maintain housing. (Culhane
Dep. Tr. 46:7-17; 46:24-47:17.) One study showed that one year after placement
in permanent supportive housing, just five to ten percent of individuals were again
homeless. (/d.)

25. Veterans struggling with debilitating disabilities, such as SMI and TBI, require
permanent supportive housing, with the ready access to on-site healthcare and
rehabilitative services, case management, and other services it provides, to prevent
falling back into homelessness. (Trial Tr. Aug. 8, 2024, 31:17-32:21, Dkt. 242;
Trial Tr. Aug. 12, 2024, 165:20—-170:6, Dkt. 249; Trial Tr. Aug. 22, 2024, 268:25—
269:5, Dkt. 270; id. at 290:13-297:3; Trial Tr. Aug. 23, 2024, 21:16-25:2, Dkt.
271; Culhane Dep. Tr. 42:23-43:10.)

26. For permanent supportive housing to be effective, veterans must be “proactively
offered” “flexible, community-based supportive services.” (Culhane Dep. Tr.

99 ¢¢

64:5-67:14, 82:12—-19.) These services may include “move-in assistance,” “around
the clock case management” and ““assistance in accessing” “[e]ducational services,
“employment assistance,” and “supportive employment.” /d. Additionally, street
outreach, where teams of professionals proactively look for unsheltered people and
offer them assistance, is “an effective part of a Housing First program.” (Culhane
Dep. Tr. 80:2-81:1.)

27. When people who are chronically homeless are placed in permanent supportive
housing, they reduce their use of hospitals, emergency rooms, jails, and shelters.
(Trial Tr. Aug. 15, 2024, 184:3—185:1, Dkt. 265; Culhane Dep. Tr. 48:20-51:2.)
Consequently, “it’s usually cheaper to provide them with a voucher and services
than it is for them to stay homeless and overuse those other systems.” (Culhane
Dep. Tr. 48:20-51:2; Trial Tr. Aug. 8, 2024 46:15-22, Dkt. 242.)

28. The VA and its constituent healthcare systems do not provide adequate Permanent

Supportive Housing to ensure that veterans with severe disabilities in Los Angeles
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have the stability and support they need to access the medical treatment and other
services for which they are eligible. (Trial Tr. Aug. 6, 2024, 207:10-17, Dkt. 237,
Trial Tr. Aug. 7, 2024, 130:2-24, Dkt. 238.)

29. In its Order certifying the Class in this action, the Court adopted the definition of

“homeless” veterans as those who “[have] been or remain[] unhoused, or [are] at

risk of being unhoused.” Dkt. 190 at 15.

30. Each year, the Los Angeles Homeless Services Authority conducts a federally

required point-in-time count to estimate the number of homeless individuals within
the City of Los Angeles and the Los Angeles Continuum of Care, which includes
all of LA County except Pasadena, Glendale, and Long Beach. The point-in-time
count also estimates the number of homeless veterans in those jurisdictions. (Trial

Tr. Aug. 8, 2024, 14:24-16:3.)

31.The 2024 Point-In—Time (“PIT”) count for the Los Angeles Continuum of Care

estimated 2,991 homeless veterans. (Trial Ex. 144; see also Trial Tr. Aug. 8, 2024,
71:71-5, Dkt. 242.) The 2023 PIT count for the Los Angeles Continuum of Care
estimated 3,878 homeless veterans. (Trial Ex. 143; see also Trial Tr. Aug. 8, 2024,
70:11-14, Dkt. 242.)

32. A comparison of the 2023 and 2024 point-in-time count estimates indicates that,

over the last year, veteran homelessness has decreased by 32 percent in the City of
Los Angeles and 23 percent in the Los Angeles Continuum of Care. (Trial Tr. Aug.
12,2024, 49:2-51:8; Trial Ex. 1334.) This reduction reflects the efforts of the
VA’s present team, which helped 1,790 formerly homeless veterans obtain housing
and supportive services in the Greater Los Angeles area in 2023, and housed other
veterans through Supportive Services for Veteran Families (“SSVF”). (Trial Ex.
1635, also available at https://www.westladraftmasterplan.org/p/CERS; Trial Tr.
Aug. 12,2024, 82:6-17.)
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33. VA seeks to coordinate its homeless programs and all those offered by other
community partners through its One Team initiative. (Trial Tr. Aug. 9, 2024,
51:20-52:21; Ex. 1219.)

34. One Team convenes VA’s partners on a regular basis to assess goals, progress,
and program capacity, and assists VA and its partners in connecting homeless
veterans to housing and services rapidly. (Trial Tr. Aug. 9, 2024, 64:15-73:8; Trial
Ex. 1219.)

35. Since One Team was first implemented in Los Angeles in June 2023, housing
placements have increased by 38 percent. (Trial Tr. Aug. 9, 2024, 66:13-67:8).

36. Federal Defendants also maintain a by-name list, which is a list of homeless
veterans compiled by name. (Trial Tr. Aug. 8, 2024, 154:3—7, Dkt. 242.) Based on
the by-name list, Federal Defendants have identified a minimum of 1,460 veterans
currently experiencing homelessness. (/d. at 153:2—11.) However, Sally Hammitt,
VA’s Community Engagement and Reintegration Services, agreed that the by-
name list is underinclusive. This may be because homeless veterans may refuse to
have their information taken or refuse, forget, or do not know to identify
themselves as a veteran, among other reasons. (/d. at 156:25-157:10; Trial Tr.
Aug. 9,2024, 131:25-132:12, Dkt. 243.) Mr. Powers, for example, who was
discharged by the Navy for being gay, did not know he could seek help from the
VA as a veteran until a friend suggested he do so. (Trial Tr. Aug. 8, 2024, 106:2-
7.)

37. There are insufficient options for permanent supportive housing within a five—milg
radius of the WLA Grounds. Many project-based HUD-VASH units are in distant
locations such as Paso Robles (approximately 202 miles); Lancaster
(approximately 65 miles), Pomona (46 miles), El Monte (approximately 29 miles),
and Gardena (20 miles). (Trial Ex. 215; Trial Tr. Aug. 9, 2024, 198:7-213:15,
ECF: 243; see also Trial Tr. Aug. 7,2024 110:14-111:15, Dkt. 238.)
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38. Veterans using a tenant-based housing voucher also struggle in Los Angeles’ tight
rental market to find housing near the WLA Grounds. HUD-VASH case managers
direct veterans towards a very limited set of apartments, leaving them in
apartments far from health care services, especially the specialized health care
offered at the Grounds, and without community. (Trial Tr. Aug. 22, 2024, 250:18—
252:24, Dkt. 270; Trial Tr. Aug. 23,2024, 204:7-208:12, Dkt. 271; Trial Tr. Aug.
6, 2024, 149:19-150:7, Dkt. 237.)

39. In 2024, there are 5,278 veterans using HUD-VASH vouchers in Greater Los
Angeles. (Trial Ex. 25, at 2.) Using Federal Defendants’ low estimate that only 24
percent of veterans have a serious mental illness, approximately 1,267 HUD-
VASH voucher holders in the area likely suffer from SMI. With little existing
housing at or near the West LA VA, those veterans are unlikely to currently live on
or near the Grounds. They also cannot easily move within the system to access a
unit on or near the campus, especially with almost no available project-based units
in West Los Angeles. Veterans with SMI who live far away from the Grounds face
significant obstacles in transiting to the Grounds to receive healthcare services.
These class members are therefore at risk of becoming homeless in order to access
medical care at the West LA VA. Adding these 1,267 voucher holders to the 718
unhoused veterans (around 24 percent of the unhoused veteran population) that
Federal Defendants suggest suffer from serious mental illness, Federal Defendants
would need to provide a minimum of 1,984 units on or near the campus to provide
a remedy for injured class members.

40. In total, the supply of available housing for homeless veterans, as of the time of
trial, including temporary, transitional, permanent supportive, and project—based
housing in VAGLAHS’ catchment area is approximately 379 units. (Trial Ex. 217;
Trial Tr. Aug. 12,2024, 153:10-157:9, Dkt. 249.)

41. By failing to provide sufficient temporary and permanent supportive housing on or

near the WLA Grounds, Federal Defendants consistently deny veterans with
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disabilities such as SMI and TBI access to the community—based VA healthcare,
mental healthcare, and other supportive services they need and for which they are
eligible.

42. This has resulted in the proliferation of homeless veterans with disabilities and a
long—term crisis of lack of access to medical, mental health, and other essential
supportive services.

43. Many homeless veterans who could live in community—based permanent
supportive housing experience an institutional circuit of temporary housing,
emergency departments, psychiatric institutions, and jails in order to receive
healthcare, including mental healthcare services. (Trial Tr. Aug. 8, 2024, 30:16—
31:14, Dkt. 242; Trial Tr. Aug. 15, 2024, 156:8—-14, Dkt. 265; Trial Tr. Aug. 23,
2024, 119:19-120:9, Dkt. 271.) Without permanent supportive housing, they are
left with no options but to accept institutionalization or go without services. (Trial
Tr. Aug. 23,2024, 117:24-119:11, 125:9-20, 195:2-197:8, Dkt. 271.)

44. Providing permanent supportive housing reduces the institutionalization of people
with SMI. (Culhane Dep. Tr. 52:4-14.)

45. The VA has not calculated the cost of allowing veterans to fall into the
institutional circuit instead of being consistently housed in permanent supportive
housing. (Day 6 Tr. 71:19-72:25, Dkt. 254; id. at 209:20-211:25.)

46. The VA does not have adequate information about the location and needs of
homeless veterans within the Greater Los Angeles catchment area. As result, the
VA does not have the capability to tie the availability of services to the number of
homeless veterans, scale the scope of services to serve those needs, or provide the
required amount of access to medical care. (Trial Tr. Aug. 12, 2024, 59:24-60:17,
212:10-16, 213:19-214:4, Dkt. 249.)

47. There is significant, urgent demand for temporary and permanent supportive
housing on or near the WLA Campus to ensure veterans with disabilities can

access their healthcare benefits. (Trial Tr. Aug. 8, 2024, 73:3-8, Dkt. 242; Trial Tr.
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Aug. 9, 2024, 162:18-23, 259:4-260:3, Dkt. 243; Trial Tr. Aug. 15, 2024, 168:10—
170:10, Dkt. 265.)

THE VALENTINI LAWSUIT AND MASTER PLANS

48. In 2011, ten unhoused veterans sued the VA for its failure to provide permanent
supportive housing on the WLA Grounds. Valentini v. Shinseki, Case No. 11—cv—
04846 (June 8, 2011).

49. Specifically, they challenged eleven “enhanced sharing agreements,” (“ESAs”),
including ones the VA entered with the Brentwood School, a television studio, and
a laundry facility for a hotel chain. Valentini, 2013 WL 12121981 at *1. The
plaintiffs argued that these leases were inconsistent with federal law, which at the
time provided that the lessee of an ESAs must “share” healthcare resources with
veterans. 38 U.S.C. § 8153. The VA argued that the challenged ESAs, none of
which offered healthcare services, were lawful because the third-parties paid rent,
and the VA applied this revenue to increase the campus’s healthcare resources.
Valentini, 2013 WL 12121981 at *9, *13. The Valentini court rejected this
argument, concluding that all eleven challenged land deals were “unauthorized by
law and therefore void.” Id. at *14.

50. In January 2015, the parties in that case entered an agreement under which the VA
agreed to draft and implement a master plan to provide housing and supportive
services for veterans on the WLA Grounds. (Trial Ex. 152.)

51. As part of the Principles for a Partnership and Framework for Settlement, the VA
agreed, among other items, to “[i]nclude the objective and goals of the Principles
Document and the New Master Plan in VA’s annual Strategic Capital Investment
Plan (SCIP) ten year planning process.” (Trial Ex. 152 4 7; Trial Tr. Aug. 15, 2024,
279:17-20, Dkt. 265.)

52.In 2015, the VA commenced the WLA Campus master planning initiative. (Am.
Final Pretrial Conference Order, Stipulated Fact 5.v.)
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53. Veteran and public participation went into the development of the 2016 Draft
Master Plan. (Trial Tr. Aug. 27, 2024, 222:1-17; Trial Ex. 1, at 77-87).

54. In October 2015, VA published a preliminary draft master plan in the Federal
Register, and it ultimately received over 1,000 public comments. (Trial Tr. Aug.
27,2024, 222:14—-17; Trial Tr. Aug. 15, 2024, 160:25-161:4).

55. The Secretary of Veterans Affairs adopted the Draft Master Plan in January 2016.
(Trial Ex. 154; see also Am. Final Pretrial Conference Order, Stipulated Fact 5.w.)

56. Since then, the VA has elicited feedback from community stakeholders and
receives advice and recommendations regarding the WLA Campus’s development
from the Veterans and Community Oversight and Engagement Board, a federal
advisory committee established by the Leasing Act that holds public meetings
several times a year. (Trial Tr. Aug. 27, 2024, 219:25-220:25; Trial Ex. 81, at 4-5)

57. The 2016 Draft Master Plan stated that 1,200 units of permanent supportive
housing would be located on the WLA Campus, 770 of which were to be
completed by 2022. (Trial Exs. 2, 3, 154.)

58. The VA Office of Inspector General (“OIG”) found insufficient veteran input on
the Master Plan. (Trial Ex. 3, at 49-50.)

59. In September 2019, the VA issued a Record of Decision on a 562—page
Programmatic Environmental Impact Statement, a study that evaluated alternative
proposals for the development of up to 1,622 supportive housing units on the WLA
Campus. (Trial Ex. 147.)

60. In March 2022, seven years after the Valentini settlement, the VA promulgated the
Master Plan 2022 (“Master Plan’), which details, among other things, VA’s long-
term plan for developing the Campus into a residential community for veterans.
(Trial Ex. 1.)

61. The VA acknowledged the intent of the 1888 Deed in its Master Plans, stating that
the campus should be developed as “a vibrant community that includes” not only

“high quality permanent supportive housing” but “opportunities on campus for all
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Veterans to interface safely and network constructively with the community at
large and in the process facilitate their successful reintegration into civilian
society.” (Trial Ex. 154, at 6.) This includes the creation of a Town Center area and|
a Wellness Center providing supportive services and amenities. (Trial Ex. 1, at

160-162.)

62. The Master Plan identifies 18 parcels on the North Campus for developing 1,215

permanent supportive housing units. (Trial Ex. 1, at 214.)

VA’S FAILURE TO BUILD SUPPORTIVE HOUSING ON CAMPUS

63. Functional Zero is a standard for eradicating homelessness. (Trial Tr. Aug. 9,

2024, 262:17-263:5, Dkt. 243.) At least 12 community, cities, and counties have
eradicated veteran homelessness between 2015 and the present. (/d. at 263:9—
265:18.) Functional Zero means that sufficient quantities of housing and supportive

services exist so that a greater number of people become housed than become

homeless. (/d. at 262:17-263:5.)

64. In 2021, six years after the Valentini settlement, the VA OIG reported that, despite

plans to construct 770 permanent supportive housing units on the WLA Grounds
by 2022, the VA had only constructed 55 units of permanent supportive housing.
(Trial Ex. 3, at 12.). Those 55 units were originally constructed for a specific
program and were later transitioned to general permanent supportive housing.

(Trial Tr. Aug. 15,2024, 251-252).

65. Those 55 permanent supportive housing units were restricted to veterans ages 55

and older, meaning there were still zero permanent supportive housing units on the
campus for veterans under 55 years old. (Trial Tr. Aug. 7, 2024, 26:20-27:6, Dkt.
238.)

66. In addition, while Federal Defendants have recently upgraded their infrastructure,

the OIG noted that as of 2021, the VA failed to even make essential infrastructure

upgrades for utilities like water, sewer, and stormwater systems, let alone provide
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housing for the 1,200 unhoused veterans with disabilities to which it committed.
(Trial Ex. 3, at 23-24; Trial Tr. Aug. 26, 2024, 184:14—17, Dkt. 275.)

67. The VA subsequently invested over $100 million to upgrade and expand the WLA
Campus’s infrastructure (e.g., utility systems) to support the 1,215 PSH units
planned for development under the Master Plan. (Trial Tr. Aug. 27, 2024, 83:7-13;
Trial Tr. Aug. 26, 2024, 143:23—-144:13; Trial Tr. Aug. 13, 2024, 222:20-223:9.)

68. Most of the sites contemplated for additional Permanent Supportive Housing have
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infrastructure that would support them after this $100 million investment, and
those that do not are located close to existing infrastructure.

69. As of August 9, 2024, there are only 233 units of permanent housing on the WLA
Grounds. (Trial Tr. Aug. 9, 2024, 167:18-21, Dkt. 243.) Essentially all of these
units are filled. (/d. at 171:21-172:1.)

70. As of August 12, 2024, there are only 229 units of temporary or transitional
housing on or near the WLA Grounds, which is not sufficient to address the
number of homeless veterans within VAGLAHS catchment area. (Trial Ex. 217;
Trial Tr. Aug. 12,2024, 153:10-157:9, Dkt. 249.)

71. On the VA’s estimated schedule, the remaining units called for by the 2022
Master Plan will not be completed until 2030. (Trial Tr. Aug. 9, 2024, 222:21—
223:1, Dkt. 243; Trial Tr. Aug. 12,2024, 145:15-20, Dkt. 249.)

72. Since 2016, the VA has elected to do all construction of permanent supportive
housing on the WLA Campus pursuant to Enhanced Use Leases (“EULs”) with
housing developers. (Trial Tr. Aug. 15, 2024, 237:6—-10, Dkt. 265; see also Am.
Final Pretrial Conference Order, Stipulated Fact 5.aa, Dkt. 222-1.)

73. As of July 5, 2024, pursuant to EULs, 535 permanent supportive housing units in
seven separate buildings are currently under construction on the WLA Campus.
(Trial Ex. 1616; Am. Final Pretrial Conference Order, Stipulated Fact 5.bb., Dkt.
222-1; Trial Tr. Aug. 27, 2024, 13:16—-14:15, Dkt. 281.)
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74. The remaining 479 supportive units projected for construction under the Master
Plan will not be completed until 2030. These units do not have a set date for
occupancy, nor has construction started on any of these buildings. (Trial Ex. 1616.)

75. The current model and mode of financing that is employed by lessees to build
permanent supportive housing under the EUL, where developers must apply for a
complex and limited pool of affordable housing tax credits, presents significant
delays and uncertainty for the construction of permanent supporting housing. (Trial
Tr. Aug. 15, 2024, 263:7-21, 267:8-268:4, Dkt. 265.) For example, Buildings 205
and 208 were opened two years behind schedule as a result of financing issues.
(Trial Tr. Aug. 15,2024, 257:22-258:18, Dkt. 265.)

76. Government witnesses unanimously agree that the VA has authority to build
medical facilities. (Trial Tr. Aug. 13, 2024, 50:21-51:17, Dkt. 254; Trial Tr. Aug.
15,2024, 247:5-248:23, Dkt. 265.) According to the VA handbook, VA “medical
centers” provide “residential care,” and address needs such as “medical,
psychiatric, SUD, homelessness, vocational, educational, or social services.” (Trial
Tr. Aug. 9, 2024 221:13-222:20, Dkt. 243 (emphasis added); Trial Tr. Aug. 15,
2024 247:6-248:23, Dkt. 265.)

77. Government witnesses agreed that the VA, pursuant to its healthcare mandate,
provides services relating to homelessness. (Trial Tr. Aug. 9, 2024, 221:13—
222:20, Dkt. 243; Trial Tr. Aug. 15, 2024, 248:17-23, Dkt. 265.)

78. The precept that “housing is health and health is housing” is the bedrock of the
VA’s Housing First policy and program. (Trial Ex. 1, at 55; Trial Ex. 154, at 44—
45; Trial Tr. Aug. 22, 2024, 289:10-290:7, Dkt. 270.)

79. The VA has directly constructed or renovated residential structures on the WLA
Grounds, including Building 209, Tiny Sheds, and the Community Living Centers.
(Ex. 228; Trial Tr. Aug. 15, 2024, 249:6-252:6, Dkt. 265; id. at 252:8-254:17.)

80. Dr. Steven Braverman used VA funds to pay for the “maintenance and upkeep” of

the CTRS tiny homes. (Trial Tr. Aug. 13, 2024, 90:21-92:10, Dkt. 254.)
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81. The VA provides housing on the WLAVA Grounds for officials such as Dr.
Braverman and other senior VA staff for convenient access to the Medical Center.
(Trial Tr. Aug. 12, 2024, 180:22—-186:10, Dkt. 249.)

82. The VA claims it lacks authority to construct or even directly finance permanent
supportive housing. (Trial Tr. Aug. 9, 2024, 221:1-6, Dkt. 243; Trial Tr. Aug. 15,
2024, 239:12-247:19, Dkt. 265.) Federal Defendants have not produced any
analysis or support for their interpretation that the West Los Angeles Leasing Act
limits them to exclusively providing PSH through EULs. (Trial Tr. Aug. 15, 2024,
237:6-247:19, Dkt. 265; Trial Tr. Aug. 22, 2024, 275:8-14, Dkt. 270.) When
asked to find a reference “to the fact that permanent supportive housing must be
built only through EULSs,” Mr. Simms conceded “that type of statement doesn’t
exist.” (Trial Tr. Aug. 15, 2024, 245:23-247:19, Dkt. 265.)

83. Federal Defendants have not been proactive in seeking or requesting additional
funding from Congress with which to construct housing. (Trial Tr. Aug. 13, 2024,
100:3-101:2, ECF 254.)

84. For the current fiscal year, the VA’s budget is roughly $407 billion. (Trial Tr.
Aug. 13,2024, 108:20-109:5, Dkt. 254; Trial Tr. Aug. 14, 2024, 24:13-21, Dkt.
258.)

85. Notwithstanding the VA’s commitment in 2016 to include the master plan project
in SCIP, the first inclusion of SCIP of a master plan project related to housing and
community development was in fiscal year 2024. (Trial Tr. Aug. 27, 2024, 142:8—
12, 153:19-154:12, Dkt. 281.)

THE HARM TO VETERANS

86. Lack of supportive housing on or near the WLA Grounds has devastating
consequences for veterans with disabilities, including exacerbation of existing
disabilities and health conditions and exposure to violence and other victimization

(Trial Tr. Aug. 6, 2024, 148:6-149:1, Dkt. 237; Trial Tr. Aug. 7, 2024, 19:21—
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20:10, 49:6-26, 64:15-65:18, 67:10-68:20, Dkt. 238; Trial Tr. Aug. 9, 2024,
151:11-19, Dkt. 243; Trial Tr. Aug. 15, 2024, 157:9-158:7, Dkt. 265; Trial Tr.
Aug. 23,2024, 120:25-122:15, Dkt. 271.)

87. Long-term homelessness can result in a shortened life span, on average, of 15 to
20 years. (Trial Tr. Aug. 8, 2024, 30:3—15, Dkt. 242; see also Trial Tr. Aug. 15,
2024, 176:11-15, Dkt. 265.)

88. Many homeless veterans have died on the streets near the WLA Grounds. (Trial
Tr. Aug. 6, 2024, 164:19-22, Dkt. 237; Trial Tr. Aug. 23, 2024, 127:7-128:16,
Dkt. 271.)

89. The VA’s failure to provide sufficient supportive housing close to its Medical
Center is evidenced by the hundreds of unhoused veterans who have spent days,
months, or years living in deplorable conditions on the sidewalk directly outside
the WLA Grounds. (Trial Tr. Aug. 7, 2024, 12:22-13:9, 24:19-25, Dkt. 238.)

90. After the COVID-19 pandemic began, the VA created its Care, Treatment, and
Rehabilitation Services (CTRS) on the West LA Grounds, where unhoused
veterans could set up their tents on VA property. (Trial Tr. Aug. 7, 2024, 26:10-
19, 31:19-32:16, 39:12-40:7, Dkt. 238.)

91. Veterans at CTRS were provided only small tents donated to the VA by private
individuals, and were told to pitch these tents on a blacktop parking lot. (Trial Tr.
Aug. 7,2024, 40:2-41:9, Dkt. 238.). The blacktop was uncomfortably hot during
summer days. (Trial Tr. Aug. 8, 2024, 118)

92. The tents at CTRS were not adequate housing for veterans with disabilities and in
many cases made their disabilities worse. (Trial Tr. Aug. 7, 2024 41:11-43:11,
53:14-54:1, Dkt. 238; Trial Tr. Aug. 23, 2024, 197:9-199:10, Dkt. 271.)

93. During the COVID-19 pandemic, veterans waiting for assistance from the VA set
up approximately sixty tents on the sidewalk outside the VA gates, an encampment

they called “Veterans Row,” which was occupied by hundreds of unhoused
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veterans between April 2020 and November 2021. (Trial Tr. Aug. 7, 2024, 49:6—
26, 63:12-64:14, Dkt. 238.)

94. The VA declined to provide assistance to veterans outside its gates in the form of
food, shelter, bedding, bathrooms, or even dumpsters stating it had no authority to
do so. (Trial Tr. Aug. 7, 2024, 25:9-26:1, 39:4-11, 54:3-22, 66:22—67:5, Dkt.
238).

95. After eighteen months, engagement from the Los Angeles County Sheriff’s
Department, the deaths of two veterans, and significant media attention on the
Veterans Row encampment, the encampment was cleared and the VA obtained
temporary shelter for CTRS beyond small tents. (Trial Tr. Aug. 7, 2024, 97:12-25,
Dkt. 238.)

96. In late 2021, the VA accommodated homeless veterans at CTRS in tiny sheds—S8-
by-10-foot metal shelters with no bathroom or kitchen—again relying largely on
donations rather than spending its own funds. (Trial Tr. Aug. 7, 2024, 91:18—
92:25, 95:1-12, Dkt. 238.) The VA did use some of its own funds for portions of
the construction and maintenance. (Trial Tr. Aug. 13, 2024, 90:21-92:10, Dkt.
254.)

97. These tiny sheds were not adequate housing for many veterans with disabilities,
and worsened some individuals’ disabilities. (Trial Tr. Aug. 8, 2024, 63:22-64:6,
127:11-23, 128:25-129:22, Dkt. 242; Trial Tr. Aug. 23, 2024, 123:16-125:20,
199:14-200:2, Dkt. 271; Trial Tr. Aug. 15, 2024, 168:10-170:2, Dkt. 265.)

98. In November 2022, there was a fire at the tiny sheds that destroyed some veterans’
shelters and possessions. (Trial Tr. Aug. 7, 2024, 93:20-94:25, Dkt. 238; Trial Tr.
Aug. 22,2024, 225:10-256:11, Dkt. 270; Trial Tr. Aug. 23, 2024, 123:16-124:19,
195:2-197:8, Dkt. 271.)

99. Some class members still live in the tiny sheds on the West LA Grounds. (Trial
Tr. Aug. 7, 2024, 96:17:20, Dkt. 238.)
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100. Although it assessed certain parcels of the land for suitability for temporary
modular housing during the COVID-19 pandemic (Trial Ex. 56), the VA is not
planning on constructing additional temporary supportive housing on the WLA
Grounds for veterans who are awaiting the construction of permanent supportive

housing. (Trial Tr. Aug. 9, 2024, 250:24-251:5, Dkt. 243.)

THIRD PARTY LEASES

101. For decades, the VA has entered into leases and other land-use agreements
with for-profit and not-for-profit entities on the WLA Grounds. (See Am. Final
Pretrial Conference Order, Stipulated Fact 5.h, Dkt. 222-1.)

102. In 2016, Congress enacted the West Los Angeles Leasing Act of 2016
(“WLALA”). (See Am. Final Pretrial Conference Order, Stipulated Fact 5.m, Dkt.
222-1.). Congress enacted the Leasing Act in response to Valentini in order to
“refocus the VA’s efforts in West LA on veterans in need of services—particularly
those who are homeless or at risk of homelessness.” H.R. Rep. No. 114-570, at 6
(2016). Congress proclaimed that, although the land deals challenged in Valentini
provided some benefit to veterans in the form of increased revenue for the VA, the
deals were nonetheless “misuses” of the land. /d. at 6.

103. The WLALA provides that the VA “may carry out leases described in
subsection (b) at the Department of Veterans Affairs West Los Angeles Campus in
Los Angeles, California,” which includes “enhanced—use lease of real property . . .
for purposes of providing supportive housing . . . that principally benefit veterans
and their families,” and “[a]ny lease of real property for a term not to exceed 50
years to a third party to provide services that principally benefit veterans and their
families,” and “[a] lease of real property for a term not to exceed 10 years to The
Regents of the University of California . . . [and] the provision of services to

veterans is the predominant focus of the activities of The Regents at the Campus
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during the term of the lease.” (West Los Angeles Leasing Act of 2016, 38 U.S.C.
§101, et seq. (Public Law 114-226, 114th Congress), Dkt. 215-5.)

104. The VA uses no written criteria to determine whether land use agreements

“principally benefit[] veterans and their families” as required by WLALA. (Trial
Tr. Aug. 13,2024, 128:13-130:22, Dkt. 254.) A VA committee makes
determinations based on the “eye of the beholder,” in nonpublic meetings with no

veteran input. (/d. 128:13—-133:8.)

105. Pursuant to the Leasing Act, the VA Office of Inspector General (“OIG”)

must submit a report to Congress within two years and within five years of passage

of the Act (2018 and 2021) “on all leases carried out at the Grounds and the

2

management by the Department of the use of the land at the Grounds . . . .

WLALA (§)(3)(A).

106. Under the Leasing Act, if the “Inspector General of the Department of

Veterans Affairs determines, as part of an audit report or evaluation conducted by
the Inspector General, that the Department is not in compliance with all Federal
laws relating to leases and land use at the Campus, or that significant
mismanagement has occurred with respect to leases or land use at the Campus, the
Secretary may not enter into any lease or land-sharing agreement at the Campus, or
renew any such lease or land-sharing agreement that is not in compliance with such
laws, until the Secretary certifies to the Committees on Veterans’ Affairs of the
Senate and House of Representatives, the Committees on Appropriations of the
Senate and House of Representatives, and each Member of the Senate and the
House of Representatives who represents the area in which the Campus is located
that all recommendations included in the audit report or evaluation have been

implemented.” WLALA(h)(1).

107. In 2018, the VA OIG concluded that eleven of the VA’s land—use

agreements failed to comply with WLALA or the Draft Master Plan. (Trial Ex. 2,
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at 14; see also Am. Final Pretrial Conference Order, Stipulated Fact 5.n., Dkt. 222-

1.)
108. The agreements that the OIG found noncompliant with federal law included

the lease with the Brentwood School, the lease with parking lots bordering the
Brentwood business district, and the revocable license with Breitburn Oil. (Trial
Ex. 2, at 5-8).

109. In 2018, the VA Office of the Inspector General (OIG) audited the

Brentwood School’s lease. The OIG determined,

“the Brentwood School lease violated the West Los Angeles Leasing Act
because the purpose was not to principally benefit veterans and their
families; rather, the principal purpose of this lease was to provide the
Brentwood School continued use of the athletic facilities.” (Trial Ex. 3, at
32))

110. Despite the OIG’s finding that these leases were noncompliant with federal
law, the VA continued to allow leaseholders to occupy the land and exercise
renewal options. See Trial Ex. 3.

111. The VA did not accept the OIG’s position that the lease with the Brentwood
School was noncompliant. It responded to the OIG that accepting the OIG’s
interpretation would require the VA to terminate its lease with the Brentwood

School, writing,
“As a practical consideration, VA notes that the finding that the Brentwood
School lease is deficient “because the principal purpose of the lease is to
provide Brentwood School continued use of the Athletic Facilities” can be
corrected only by discontinuing that use. With respect to this lease, then,
recommendation 1 — “take action to correct deficiencies noted in this report”
—requires VA to terminate the lease and bar Brentwood School from using
the facilities it has constructed on the Campus.” (Trial Ex. 2 at 96).

112. The VA took the position that one reason it could not discontinue the

Brentwood School’s lease was fear of a lawsuit from the Brentwood School.

“Any action VA might take to comply with this recommendation would
likely trigger a litigative challenge that could indefinitely suspend both the
lease termination and VA’s authority to carry out EULSs to house homeless
Veterans. This outcome is patently unreasonable.” (/d.)
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113. In 2021, Congress enacted the West Los Angeles VA Campus Improvement
Act of 2021. (See Am. Final Pretrial Conference Order, Stipulated Fact 5.0., Dkt.
222-1.)

114. The 2021 Amendment to the WLALA required land use revenues to be used
for certain purposes, including providing “temporary or permanent supportive
housing for homeless or at-risk veterans and their families.” (West Los Angeles
VA Campus Improvement Act of 2021, (Public Law 117-18, 117th Congress),
Dkt. 215-6.)

115. In 2021, the VA OIG concluded that seven of the VA’s land—use agreements
failed to comply with the WLALA, including those with the Brentwood School,
the Breitburn oil company (Bridgeland oil’s predecessor), and Safety Park. (Trial
Ex. 3 at 20, 22-25; see also Am. Final Pretrial Conference Order, Stipulated Fact
5.p, Dkt. 222-1.)

116. The VA leases 22 acres of the WLA Campus to the private Brentwood
School, about 5.5% of the total acreage of the Grounds. (See Am. Final Pretrial
Conference Order, Stipulated Fact 5.1, Dkt. 222-1.)

117. The Brentwood School athletic facilities were not designed for the particular
needs of veterans and their families, and veterans can only access the facilities
during limited hours when students are not using them. Most of the facilities are
open to veterans early in the morning and late in the evening. For example, on
Mondays, Wednesdays, and Fridays, veterans may use the pool from 5:30 a.m. to
7:30 a.m., and, on the weekends from 11 a.m. to 3 p.m. Veterans may use the track
every weekday from 5 a.m. to 11 a.m. The Brentwood School operates a shuttle to
transport veterans from other areas of the West LA VA Grounds to the athletic
facilities, but the shuttle operates from 9 a.m. to 2 p.m., and thus does not align
with the hours that veterans may use the facilities. (Trial Exs. 900, 901, 902, 904,
and 905; Trial Tr. Aug. 14, 2024, 136:11-25, 138:1-22, 140:8-15, 141:19-142:20,
153:23-155:9, Dkt. 258.)
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118. Brentwood School counts 51% of its estimated routine upkeep costs for its
22-acre athletic complex (including landscaping, maintenance, utilities costs, etc.)
toward its in-kind consideration to the VA. This percentage does not reflect how
many students versus veterans use the athletic facilities. (Trial Ex. 903; Trial Tr.
Aug. 14,2024, 201:2-6; 210:21-211:6, 181:13—-182:6, Dkt. 258.)

119. Following the VA OIG’s findings that Brentwood School’s lease is
noncompliant with federal law under WLALA, Brentwood School has spent
almost a million dollars lobbying Congress to amend the provision of the WLALA
related to OIG findings. Currently, the VA may not renew leases the OIG finds to
be noncompliant, which the OIG has found the Brentwood School lease to be.
(Trial Tr. Aug. 14, 2024, 129:23-133:25, Dkt. 258.)

120. The VA has entered into a revocable license agreement with Breitburn, an
oil company, (Bridgeland Resources, LLC is the successor to Breitburn), which
gives Bridgeland the right to slant-drill oil wells that pass through the subsurface of
the WLA Campus to extract non-federal oil from privately-owned land
neighboring the WLA Campus. (See Am. Final Pretrial Conference Order,
Stipulated Fact 5.1, Dkt. 222-1.)

121. Under the revocable license, Bridgeland pays 2.5% royalties to the Disabled
American Veterans Los Angeles (DAV-LA) on all oil produced from such
wells. (See Am. Final Pretrial Conference Order, Stipulated Fact 5.k, Dkt. 222-1.)

122. In recent years, this royalty has hovered in the $75,000-$125,000 range. See
Dkt. 257 at 9.

123. The remaining 97.5% of the royalties is split among the remaining interest
owners. /d.
124. The principal purpose of the revocable license agreement with Bridgeland is

to slant-drill oil, not to benefit veterans and their families.
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125. The VA has entered into a lease with SafetyPark, which operates two
parking lots on the WLA Campus. (See Am. Final Pretrial Conference Order,
Stipulated Fact 5.1., Dkt. 222-1.)

126. The primary purpose of the SafetyPark lease is “access to Barrington Village
businesses,” and “does not principally benefit veterans and their families.” (Trial
Ex. 148; Trial Tr. Aug. 27, 2024, 198:16-20; 209:14—17, Dkt. 275; id. at 209:14—
20.) Despite promising to do so in its lease, Safety Park does not operate a program

providing discounts for veterans at the Brentwood shops, or a program providing
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veteran employment opportunities at Barrington Village businesses, nor does it
provide supportive services for veterans employed by Parking Management
Services. (Trial Ex. 148; Trial Tr. Aug. 27, 2024, 200:14-203:24, Dkt. 275.)
127. The VA has also entered into a lease agreement with the University of
California Los Angeles for certain real property and facilities on the WLA
Campus. (Trial Ex. 1313.)
128. The predominant focus of UCLA’s activities on the WLA Campus is its

NCAA baseball program, not services to veterans. (Trial Tr. Aug. 22, 2024, 69:4—
21,21:4-22:17; 26:23-31:20; 33:23-35:20; 41:19-43:22, Dkt. 270; Trial Tr. Aug.

9,2024, 260:24-261:2, Dkt. 243.)

129. UCLA'’s Veterans Legal Clinic did not offer consistent office hours and had

accessibility barriers, with “no clear marked path or a door that was marked as

handicap accessible.” (Trial Tr. Aug. 22, 2024, 38:5-52:25, Dkt. 270.) The door

was not open during regular business hours. Despite Mr. DeFrancesco’s efforts, “it

what cases veterans would like to see the clinic handle. (/d.)
130. UCLA refused to make the parking lot adjacent to its practice infield

available for emergency housing in the midst of the pandemic, countering that
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(Trial Tr. Aug. 22,2024, 34:12-35:10, Dkt. 270.) The VA never raised any
objection to this. (/d. at 35:14-16.)

HUD-VASH VOUCHER SYSTEM

131. Rather than build permanent supportive housing on the West LA Grounds,
Federal Defendants rely upon HUD-VASH vouchers that are demonstrably
insufficient to allow disabled veterans to access their benefits.

132. The VA and HUD jointly operate the HUD-VASH program to provide
permanent supportive housing to veterans. Under the program, eligible veterans
receive housing vouchers for rental assistance, along with VA case management
and supportive services. (See Am. Final Pretrial Conference Order, Stipulated Fact
5.q., 5.dd., Dkt. 222-1; Trial Tr. Aug. 15, 2024, 9:14-19, Dkt. 265.)

133. According to VA data, more individuals left HUD-VASH permanent
supportive housing in Los Angeles in 2022 and 2023 than entered it. (Trial Ex. 16;
Trial Tr. Aug. 23, 2024, 85:17-89:25, Dkt. 271.)

134. Greater Los Angeles PHASs historically have reported low utilization rates
for tenant-based vouchers, in the 50-60 percent range, well below the national
average of 75 percent and the 70 percent threshold required for the issuance of
more vouchers to a PHA. (Trial Tr. Aug. 14, 2024, 269:9-270:4, Dkt. 258.)
HACLA currently utilizes 59 percent of tenant-based vouchers. (Trial Ex. Trial Tr.
Aug. 23,2024, 72:7-14, Dkt. 271.)

135. When a housing agency utilizes less than 70 percent of the available supply
of vouchers, that housing agency is not eligible for the issuance of additional
vouchers by HUD as part of HUD-VASH voucher increases. (Trial Tr. Aug. 15,
2024, 25:1-11, Dkt. 265.)

136. The HUD-VASH voucher system is “use it or lose it”—when a particular
public housing agency does not use enough of its vouchers, it is typically not

eligible to receive additional vouchers. The rationale for this policy is that the
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vouchers can then be reallocated to other geographical areas where the housing
agencies are able to put them to use. Trial Tr. Aug. 14, 2024, 288-290.

137. In total, Los Angeles has 8,436 vouchers allocated, but only 62.57 percent of]
vouchers are being used in the current year. This is an improvement over prior
years. Trial Ex. 25.

138. Government witnesses agree that a main barrier to voucher utilization is the
lack of referrals from the VA. Dr. Keith Harris, Senior Executive Homeless Agent
for Greater Los Angeles has “heard from multiple people at public housing
agencies concern about the number of referrals that they were getting.” (Trial Tr.
Aug. 22,2024, 265:7-9, Dkt. 270; Trial Tr. Aug. 23, 2024, 14:3-15:12, Dkt. 271.)
Similarly, Michael Dennis, Senior Program Advisor at HUD, agreed that “one of
the causes for low utilization in Los Angeles is the lack of timely referrals from the
VA for eligible families.” (Trial Tr. Aug. 14, 2024, 247:25-248:5; 270:2-8, Dkt.
258.)

139. Carlos Van Natter, Director of Section 8 at the Housing Authority of the
City of Los Angeles, identifies lack of referrals from the VA as the “primary”
explanation and “the major reason” for the unused vouchers. (Trial Tr. Aug. 23,
2024, 54:4-7, 73:12—18. 84:9-85:3, Dkt. 271.) Unused vouchers just “sit[] on the
shelf.” (Trial Tr. Aug. 14, 2024, 291:6-10, Dkt. 258.)

140. Since 2008, HACLA has asked for 25 referrals a week. (Trial Tr. Aug. 23,
2024, 78:21-79:20, Dkt. 271; Trial Tr. Aug. 9, 2024, 184:2-21, Dkt. 243.)

141. For each and every year between 2008 to 2024 that the HUD-VASH
voucher program has existed, the VA has failed to refer to HACLA a sufficient
number of applicants to vouchers to ensure that the full supply of vouchers is
deployed and utilized. (Trial Tr. Aug. 23, 2024, 74:24-75:11, Dkt. 271.)

142. The VA referred as few as four veterans a week to HACLA in 2023. (Trial
Ex. 16, at p. 5; Trial Tr. Aug. 12, 2024, 148:15-22, Dkt. 249; Trial Tr. Aug. 23,
2024, 87:9-88:2, Dkt. 271.)
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143. At present, HACLA has approximately 1,500 unused tenant-based HUD-
VASH vouchers that are not utilized by HACLA. (Trial Day 11 Tr. 72:7-73:16,
Dkt. 271.)

144.
HUD-VASH vouchers. (Trial Ex. 16, at 5.) Only once, in the entire history of the

HACLA requires 1,300 referrals per year in order to deploy all the available

program, has the VA referred 1,300 individuals to HACLA in a single calendar
year. (Trial Ex. 16, at 3.)

145. Those referral rates have improved in recent months to about 13 a week due
to efforts by the present VA team at West Los Angeles to increase referrals and
streamline coordination between agencies addressing veteran homelessness in Los
Angeles.

146. The VA has recognized that it has failed to perform sufficient outreach into
the community to identify and help homeless veterans. (Trial Tr. Aug. 13, 2024,
7:25-8:5, Dkt. 254.)

147.
the WLAVA, an area that covers 22,000 square miles. (Trial Tr. Aug. 13, 2024,

199:19-201:7, Dkt. 254; Trial Tr. Aug. 23, 2024, 39:10-13, Dkt. 271.) Four of

Indeed, there are only 13 outreach personnel for the entire catchment area of

these personnel are not outward facing employees, leaving nine individuals who
are required to cover a 22,000 square mile area. (Trial Tr. Aug. 23, 2024, 39:10-
41:14, Dkt. 271.) Only six are peer support specialists. (Trial Tr. Aug. 23, 2024,
42:20-44:13, Dkt. 271.)

148. The VA’s minimal outreach has pushed nonprofits, like the National
Veterans Foundation, to search the streets of Los Angeles County each week to
find and assist unhoused veterans. (Trial Tr. Aug. 6, 2024, 146:11-147:17, Dkt.
237.)

149.

According to VA data, the most common reasons for exiting the program were

The VA’s low referral rates are accompanied with high attrition rates.

program violations, including “failure to complete/submit annual recertification.”
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Until recently, about half of LACDA’s exits were due to program violations,
including failures to recertify. (Trial Tr. Aug. 23, 2024, 20:3-21:3, Dkt. 271.)
According to Dr. Culhane, such a high level of exits due to program violations
“certainly indicates a problem.” (Culhane Dep. Tr. 71:7-21.).

150. Exits such as skips, program violations, and failure to recertify can be
partially alleviated by adequate case workers. (Trial Tr. Aug. 23, 2024, 103:6—
104:6, Dkt. 271.)

151. Today, the share of exits due to program violations is 30 percent, “still
higher than we want it to be.” (Trial Tr. Aug. 23, 2024, 20:3-21:15, Dkt. 271.)
These exit reasons demonstrate HUD-VASH’s failure to provide the wraparound
supportive services required as part of permanent supportive housing. John Kuhn
admits that when he arrived, “we did not have enough staff” to provide “adequate
services.” (Trial Tr. Aug. 9, 2024, 195:15-196:4, Dkt. 243.)

152. At the WLAVA, the HUD-VASH program has historically been
understaffed, never hitting its goal of 90 percent staff and consistently hovering
between 72 percent to 77 percent. (Trial Ex. 25; Trial Tr. Aug. 8, 2024, 74:25—
75:7, 146:3—147:4, Dkt. 242.)

153. HUD-VASH’s staffing has improved at the WLAVA in the past year due to
efforts by the present team at the West LA VA. It is currently staffed at 87%. (Trial
Tr. Aug. 9, 2024, 139:23-140:5, Dkt. 243.) The program has also seen a decrease
in the attrition rate in 2024. (Trial Tr. Aug. 23, 2024, 165:6—168:20; Trial Exs.
1628-1633.)

154. The VA OIG reports that Los Angeles had the most vacancies for
psychologists, followed by social workers. (Trial Ex. 220.) Psychiatrists were also
in the top six. (/d.)

155. In face of these staffing shortages, even given recent improvements to the
program, the VA attempts to outsource its outreach, referral, case management,

social work, and other tasks. It has asked public housing agencies to act as
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caseworkers under the Designated Service Provider (DSP) program. (Trial Tr.
Aug. 14,2024, 267:9-268:19, Dkt. 258.) This is a voluntary program. To date,
there has been no funding for DSPs and no public housing agencies have signed on
to act as case workers. (Trial Tr. Aug. 15, 2024, 117:24-118:3, Dkt. 265.)

156. The VA also outsources case management of its project-based units to
outside entities like Step Up on Second. (Trial Tr. Aug. 13, 2024, 14:2-4, Dkt.
254.) These entities have also faced persistent staffing issues. (/d. at 20:22-25.)

157. Even where veterans are able to obtain housing using their vouchers,
because of limits on how much the vouchers will pay, such housing is often far
from the WLA Grounds, and the vouchers do not cover transportation thereto.

158. The HUD-VASH vouchers have historically not been sufficiently funded to
allow recipients to rent housing in the expensive zip codes surrounding the WLA
Grounds, where veteran healthcare services are provided. (Trial Tr. Aug. 14, 2024,
271:11-288:1, Dkt. 258.). The vouchers still do not pay as much as the landlord
could likely collect privately. Trial Tr. Aug. 9, 2024, 186.

159. Further, landlords who participate in the HUD-VASH voucher program are
also subject to inspections required by the program. In a high-demand marketplace,
a landlord may choose to rent to another applicant who has fewer administrative
hurdles. Additionally, landlords may fear renting to veterans with a history of
mental illness and homelessness. This stigma can keep veterans out of housing for
which they would otherwise be eligible. (Trial Tr. Aug. 9, 2024, 116, 185-186).

160. In October of 2023, HUD designated 41 metropolitan areas, including Los
Angeles, as mandatory small area fair market rent (FMR) areas. This means that
public housing agencies in those metropolitan areas must use small area fair
market rents, which are tied to a specific ZIP code, in establishing payment
standards for their program. This change goes into effect October 1, 2024, and
PHAs have until January 1, 2025, to make those payment standard changes. /d.
Further, PHAs may now set HUD-VASH payment standards at up to 160 percent
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of the fair market rate. Trial Tr. Aug. 15, 2024, 54-55; Trial Ex. 1184. HUD has
also instituted recent changes that allow PHAs to apply for administrative fees to
help with additional barriers to leasing, such as landlord incentives and security
deposit assistance. (Trial Tr. Aug. 15, 2024, 94:11-18; 94:24-25; 95:1-8). HUD
recently awarded the HACLA $1.5 million in administrative fees and the Los
Angeles County Development Agency approximately $1 million in administrative
fees. (Trial Tr. Aug. 15, 2024, 97:6—15).

161. These changes are significant for veterans seeking housing at or near the
West LA VA. For 90073, the ZIP code where the West LA VA is located, the
small area fair market rent is $3,010 for a one-bedroom apartment. The rates are
similar for neighboring zip codes, which contain some of the most expensive real
estate in Los Angeles. Trial Ex. 222. For the HUD-VASH program, the public
housing agencies can set a payment standard of up to 160 percent of the small area
fair market rent. In the zip codes of West LA, this means the HUD-VASH voucher
for a one-bedroom could be worth up to $4,816, or 160 percent of the fair market
rent for that area. Trial Tr. Aug. 15, 2024, 54-55.

162. Expert witness Randy Johnson, an experienced developer in Southern
California, testified at trial that the recent implementation by HUD of small-area
fair market rents for HUD-VASH vouchers is likely to make conventional bank
financing available for the development of on-campus project-based housing. In
January 2025, the amount of rent a HUD-VASH voucher covers for a unit at the
West LA VA campus could increase up to $4,800 for a one-bedroom apartment for
a veteran. A developer building on the campus could therefore seek conventional
financing, knowing that they can set unit rents at a price that would be profitable
even without the LIHTC subsidy. (Trial Tr. Aug. 22, 2024, 173.)

163. Brett Simms, Executive Director for the Office of Asset Enterprise
Management (OAEM) at the VA, agreed this increase in HUD-VASH vouchers
could be a “game-changer.” (Trial Tr. Aug. 27, 2024, 131.)
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164. The HUD-VASH program does not allow veterans to transfer from a tenant-
based voucher to a project-based voucher without first becoming homeless. (Trial
Tr. Aug. 26, 2024, 31:10-32:12, 34:6-13, Dkt. 275.) If a veteran with a tenant-
based voucher in Templeton, about 200 miles from the West LA VA, wanted to
switch to a project-based voucher on the Grounds, they would need to become
homeless first to do so. Similarly, a veteran who has been living in a particular
project-based unit for less than a year may also have to become homeless again in
order to move to a different project-based voucher. (Trial. Tr. Aug. 26, 2024, 31.)
When a veteran is evicted from a project-based voucher, they also lose the

voucher. (Culhane Dep. Tr. 57:11-17.)

THE DISCRIMINATORY AREA MEDIAN INCOME (AMI) RULE
165. For the limited housing available on the WLA Grounds, the eligibility

requirements for veterans to obtain such housing can be prohibitive for many
veterans.

166. Veterans’ benefits (i.e., their service—connected disability compensation) are
counted as income for purposes of determining project-based housing eligibility.
(See Am. Final Pretrial Conference Order, Stipulated Fact 5.r., Dkt. 222-1.) As
such, the higher their disability-based “income” is, the less likely they are to
receive housing on the WLA Grounds.

167. Some of the most disabled veterans, including a veteran who lost a leg and a
veteran who is wheelchair bound, were prohibited from obtaining housing due to
the AMI rule. (Trial Tr. Aug. 7, 2024, 101:3-21, Dkt. 283.) Veterans with
traumatic brain injuries and serious mental illnesses who receive significant
service-connected disability payments are also excluded from obtaining housing

under this rule.
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168. Veterans are only eligible for housing in project-based housing units if their
income is at or below the income threshold for a given unit. (See Am. Final Pretrial
Conference Order, Stipulated Fact 5.s., Dkt. 222-1.)

169. A single veteran in Los Angeles with no dependents and a 100 percent
service-connected disability rating receives over 30 percent of the Area Median
Income. (See Am. Final Pretrial Conference Order, Stipulated Fact 5.r., Dkt. 222-
1.)

170. Federal Defendants outsource construction of permanent supportive housing
units to private real estate developers, who must obtain their own financing in a
competitive market. (Trial Tr. Aug. 15, 2024, 266:10-18, 267:8-20, Dkt. 265.)
These developers must navigate a web of limited local, state, and federal tax
credits, which are highly competitive. These tax credits require them to impose
income restrictions, excluding residents above a certain percent of AMI. (Trial Tr.
Aug. 12,2024, 231:4-233:1, Dkt. 249.)

171. Of the 60 buildings in Los Angeles providing project-based housing for
veterans, 70 percent of them either have some or all of their units set at 30 percent
of the Area Median Income. (Trial Tr. Aug. 22, 2024, 302:2—10, Dkt. 270; see also
Am. Final Pretrial Conference Order, Stipulated Fact 5.t., Dkt. 222-1.)

172. The VA admits that existing AMI limits exclude a substantial number of
veterans. According to the VA’s own analysis, approximately 25 percent of
unhoused veterans exceed 30 percent of AMI, due to receipt of VA service-
connected disability payments, Social Security, and other payments related to their
disability. (Trial Tr. Aug. 23, 2024, 264:18-266:5, Dkt. 271; Trial Ex. 1223.)
Veterans with as low as 70 percent service connection, with some contribution
factors, could exceed 30 percent of AMI. (Trial Tr. Aug. 23, 2024, 266:22-267:9,
270:5-271:18, Dkt. 271.) AMI criteria are often layered with additional criteria,

consequently excluding the vast majority of unhoused veterans; for example,
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Building 207’s four criteria taken together exclude over 97 percent of veterans.
(Trial Tr. Aug. 23, 2024, 274:15-276:18, Dkt. 271.)

173. A concrete example helps to illustrate the issue. For many developments on
the West Los Angeles VA Grounds, a veteran is ineligible to live there if their
income exceeds 30 percent of Los Angeles’s area median income (“AMI”). 30
percent of the area median income in Los Angeles is around $25,000. A veteran
with a 100 percent disability rating receives approximately $40,000 in disability
benefits every year. Developers count these disability benefits as “income” when
assessing eligibility. Thus, a veteran with a 100 percent disability rating does not
qualify for most housing on the West LA VA Grounds, although a less disabled
veteran (who receives less in disability benefits) does.

174. Federal Defendants recognize that AMI limitations excluding the most
disabled veterans are unfair. (Trial Tr. Aug. 12, 2024, 238:15-239:4, 239:6-12,
Dkt. 249; Trial Tr. Aug. 22, 2024, 303:10-304:10, Dkt. 270.) The Secretary agrees
that “veterans shouldn’t be penalized for eligibility based on their service-
connected disabilities.” (Trial Tr. Aug. 12, 2024, 239:17-22, Dkt. 249; see also
Trial Tr. Aug. 22, 2024, 297:18-298:12, Dkt. 270.)

175. In the lead up to trial, and as recently as May 28, 2024, HUD claimed it did
not have the legal authority to exclude VA service-connected disability payments
from income for the purpose of eligibility for project-based housing. (Fed. Defs’
Cross-Mot. for Summ. J. at 28, Dkt. 193-1; Trial Ex. 35A; Trial Tr. Aug. 14, 2024,
252:5-254:24, 256:5-257:3, 259:23-260:5, Dkt. 258.) Similarly, HUD believed the
HUD-VASH income definition did not justify using its statutory waiver authority
to modify the definition of income for eligibility purposes. (Trial Tr. Aug. 14,
2024, at 257:8-258:6, Dkt. 258.) The Secretary and VA deferred to HUD’s stance
that they could not take administrative action. (Trial Tr. Aug. 22, 2024, 298:22—
299:5, Dkt. 270.) The VA and HUD argued that third-party developers, not the

agencies themselves, were responsible for imposing the income limitation. (Mot.
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for Summ. J. Order (“MSJ Order”) at 23, Dkt. 218; see also Fed. Defs’ Cross-Mot.
for Summ. J. at 27-28, Dkt. 193—1.)

176. Following this Court’s MSJ Order on July 14, 2024, that the AMI policy
was facially discriminatory, (see Dkt. 218), on August 8, 2024, HUD issued
revised HUD-VASH operating requirements using its waiver authority to “adopt[]
an alternative definition of annual income for applicants and participants of the
HUD-VASH program that excludes veterans service-connected disability benefits
when determining eligibility.” (Trial Ex. 218; Trial Ex. 223; Trial Tr. Aug. 14,
2024, 255:6-256:4,257:4-7, 258:8-259:22, 261:11-14, Dkt. 258.)

177. In this policy change, HUD also eliminated the competitiveness requirement
for project-based housing located on VA medical center grounds to expedite the
development of such housing. (Trial Tr. Aug. 15,2024, 71:4-72:25, Ex. 1624, 89
Fed. Reg. 65778.)

178. HUD also waived the requirement that there be a housing assistance
payment where a veteran participating in HUD-VASH is seeking housing in a
project-based development on VA medical center grounds, or where supportive
services are located on-site in a project-based development. This change was made
to ensure that veterans can avail themselves of the services provided in those
locations, even if they do not need a housing assistance payment. (Trial Tr. Aug.
15,2024, 73:12-74:18; 75:14-25).

179. HUD was aware of this Court’s MSJ Order finding that the AMI policy was
facially discriminatory. (Trial Tr. Aug. 14, 2024, 260:6-261:10, Dkt. 258.) Dr.
Harris was not aware of HUD having decided to use its waiver authority prior to
this Court’s summary judgment determination. (Trial Tr. Aug. 22, 2024, 297:20—
299:17, Dkt. 270.)

180. However, without further action from the Department of the Treasury and
from state and local authorities, the revised HUD-VASH operating requirements

still do not allow veterans currently excluded by AMI limits to access the units
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from which they are excluded. (Trial Tr. Aug. 14, 2024, 262:18-264:9, 264:19—
267:8, Dkt. 258; Trial Tr. Aug. 26, 2024, 19:23-20:18, Dkt. 275.) To date,
Treasury has not issued regulations despite sustained efforts by VA employees

such as Dr. Harris on this issue for over a year.

181. Similarly, the Sherman Bill, H.R. 8340, which would revise the statutory

definition of income to exclude VA disability benefits from the definition of
income, is still awaiting Congressional action. (Trial Tr. Aug. 26, 2024, 6:17-8:22,
Dkt. 275; id. at 8:23-9:16.). This bill is languishing in Congress—the Court cannot

anticipate a timeline for when, if ever, this bill will be considered.

182. With the recent policy change increasing the value of HUD-VASH vouchers

in high-rent zip codes in Los Angeles, a model of conventional bank financing is a
workable and preferable alternative to the current financing model. (Trial Tr. Aug.
27,2024, 131:18-136:4, Dkt. 281; Trial Ex. 245.) This model does not require
restrictive AMI limitations, nor does it present the unacceptable delays and
uncertainty present in the current EUL model, which relies on a limited,
competitive pool of affordable housing tax credits with numerous strings attached.
(/d.). The addition of this funding mechanism does not eliminate the present tax
credit funding model tied to ongoing developments on campus, but is another
opportunity to increase financing choices for developers and expedite the

construction of housing on the campus.

183. The VA also has legal authority to directly fund permanent supportive

housing under 38 U.S.C. 8101-2. 38 U.S.C. 8102(a) provides, “[t]he Secretary
shall provide medical facilities for veterans entitled to hospital, nursing home, or
domiciliary care or medical services under this title.” In the past, the VA has used
this authority to directly fund housing or shelter that had connected medical
services on the West LA Grounds, such as the Domiciliary, some construction of
the Tiny Sheds through CTRS, and Community Living Centers (CLCs). (Trial Tr.
Aug. 15,2024, 254.) The 2022 Master Plan defines these centers as “nursing home
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communities, resembling a ‘home’ as much as possible while offering high-quality
care. Veterans may stay for a short time or, in rare instances, for the rest of their
life.” Trial Ex. 1, at 66.

184. If the use of a conventional bank financing model results in a shortfall of the
complete funding of a construction project, the VA also has the inherent authority
under its Minor Construction Funds to use VA funds to make capital contributions
towards the construction of permanent supportive housing. (Trial Tr. Aug. 27,
2024, 126:13-18, Dkt. 281.)

185. Permanent Supportive Housing has much in common with the types of
shelter or housing that the VA has already funded on the campus, using its
construction authority. Veterans in permanent supportive housing receive
healthcare services on site through the wrap-around services that are part of the
HUD-VASH program. These services can include on-staff psychiatrists and nurses
for medication and care. Plaintiffs Johnson and Fields, who both now live in
Building 208, have received visits from nurses, medical doctors, and social
workers in their units. (Trial Tr. Aug. 22, 2024, 259:19-260:13; Trial Tr. Aug. 23,
2024, 128:22-129:14.) There is no legal distinction between the VA funding a
nursing home, where veterans may stay for the rest of their lives and receive
nursing services on-site, and the VA funding a permanent supportive housing
building, where veterans may stay for the rest of their lives and receive nursing
services on-site. Permanent supportive housing is a form of healthcare and
therefore may be funded under 38 U.S.C. 8§101-2.

186. In sum, there are numerous ways for developers to fund the construction of
housing on the West LA VA campus. First, they can continue to use federal, state,
and local tax credits that subsidize the creation of affordable housing. The Court’s
holding therefore does not interfere with presently financed construction projects
on the campus. Second, developers can rely on conventional financing, which is

free of both the discriminatory eligibility criteria of those tax credits and many
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unnecessary delays associated with the limited pool of affordable housing
financing. Third, the VA can directly fund or subsidize portions of the cost of
development of housing on campus. Using a combination of these techniques, the
VA can and must ensure that they provide sufficient housing for class members

whose disability payments have barred them from housing on campus in the past.

THE AVAILABLE SPACES FOR PERMANENT SUPPORTIVE HOUSING
AND TEMPORARY SUPPORTIVE HOUSING UNITS

187. There is ample open space for at least 750 temporary and 1,800 permanent
supportive housing units on the grounds that would not interfere with any existing
permanent housing. (Trial Tr. Aug. 22, 2024, 226:15-17, Dkt. 270.)

188. There are today more than 100 buildings on the WLA Grounds, many of
which are vacant, closed, or underutilized, as well as acres of available land.

189. Having obtained an understanding of the available land on the WLA
Grounds, Randy Johnson, a real estate developer with over 40 years of experience,
prepared Trial Exhibit 248 to identify the potential locations for placement of both
temporary and permanent supportive housing units. (Trial Tr. Aug. 22, 2024,
80:13-17, Dkt. 270; Trial Ex. 248.) Each of the spaces identified by Mr. Johnson,
and as partially confirmed by Dr. Steven Braverman, are appropriate locations for
the placement of temporary and/or permanent supportive housing units. (Trial Ex.
248; see also Trial Exs. 249-250.)

190. The 2016 Draft Master Plan envisioned a “vibrant” Town Center serving as
the “downtown” of the campus, enabling veterans to build relationships,
“participate in events in a public square, attend outdoor concerts, coordinate a
volunteer effort, develop employment opportunities, visit a library, [or] grab a bike
to ride around the property.” (Trial Ex. 154 at p. 15.)

191. As Dr. Sherin testified, a veteran community must include not only housing

units, but the “connective tissue” essential to healing, thriving, and then
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reintegration. (Trial Tr. Aug. 15,2024, 168:10—-170:2, Dkt. 265.) Connective tissue
refers to places to gather, job training opportunities, parks, recreation activities,
legal resources, and related activities. (/d.) Dr. Harris agreed with the “importance
of developing a healthy, thriving place for veterans to be.” (Trial Tr. Aug. 23,
2024, 49:9-22, Dkt. 271.)

192. Dr. Sherin testified that there is no better therapy for veterans than
conversation with fellow veterans. Trial Tr. Aug. 15, 2024, 222:3-8. Dr. Harris
testified that he “agree[d] with every word” of Dr. Sherin’s testimony regarding the
importance of veteran peers. (Trial Tr. Aug. 23, 2024, 42:14-19, Dkt. 271.)

193. Many veterans want to live in a community with other veterans on the WLA
Grounds. (Trial Tr. Aug. 23, 2024, 130:1-8, 187:4—-188:22, Dkt. 271; Trial Tr.
Aug. 22,2024, 223:17-18, 252:25-253:18, Dkt. 270.) The Government has not
planned, let alone constructed, any single structure that could serve as a

community hub. (Trial Tr. Aug. 13, 2024, 110:14-117:12, Dkt. 254.)

THE CLASS REPRESENTATIVES

194. Plaintiff Lavon Johnson has a 100 percent service-connected disability
rating, is eligible for VA medical benefits, seeks treatment from VAGLAHS, has
sought housing from VAGLAHS, and has previously been denied housing on or
near the WLA Grounds. (Trial Tr. Aug. 22, 2024, 234:17-21, 250:6—-17, 254:1-11,
257:18-258:6, Dkt. 270; see also Am. Final Pretrial Conference Order, Stipulated
Fact 5.ee, Dkt. 222-1.)

195. Plaintiff Jeffrey Powers has a 90 percent service-connected disability rating,
is eligible for VA medical benefits, seeks treatment from VAGLAHS, has sought
housing from VAGLAHS, and has previously been denied housing on or near the
WLA Grounds. (Trial Tr. Aug. 8, 2024, 106:17-21, 109:4-23, 122:10-123:14,
123:15-125:16, Dkt. 242; see also Am. Final Pretrial Conference Order, Stipulated
Fact 5.gg, Dkt. 222-1.)
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196. Plaintiff Joseph Fields has a 100 percent service-connected disability rating,
is eligible for VA medical benefits, seeks treatment from VAGLAHS, has sought
housing from VAGLAHS, and has previously been denied housing on or near the
WLA Grounds. (Trial Tr. Aug. 23,2024, 112:4-5, 117:24-118, 128:19-129:18,
130:13-131:19, 126:2-22, Dkt. 271; see also Am. Final Pretrial Conference Order,
Stipulated Fact 5.ii, Dkt. 222-1.)

197. Plaintiff Joshua Petitt has a 100 percent service-connected disability rating,
is eligible for VA medical benefits, seeks treatment from VAGLAHS, has sought
housing from VAGLAHS, and has previously been denied housing on or near the
WLA Grounds. (Trial Tr. Aug. 22, 2024, 214:21-24, 216:10-217:3, 222:4-20,
223:17-224:14, Dkt. 270; see also Am. Final Pretrial Conference Order, Stipulated
Fact 5.jj, Dkt. 222-1.)

198. Plaintiff Laurieann Wright has a 100 percent service-connected disability
rating, is eligible for VA medical benefits, seeks treatment from VAGLAHS, has
sought housing from VAGLAHS, and has previously been denied housing on or
near the WLA Grounds. (Trial Tr. Aug. 23, 2024, 184:10-12, 185:1-187:1, 200:3—
201:25, 203:1-205:10, Dkt. 271; see also Am. Final Pretrial Conference Order,
Stipulated Fact 5.kk, Dkt. 222-1.)

THE NEED TO PHASE IN TEMPORARY SUPPORTIVE HOUSING

199. An important element of the Housing First Program is the availability of
housing and the need to provide a low barrier to immediate access to housing.
(Trial Tr. Aug. 8, 2024, 45:21-46:4, 48:1-12, Dkt. 242.)

200. The current supply of housing on or near the WLA Grounds is not sufficient
to house the number of homeless veterans with SMI or TBI, the Class of
individuals that Plaintiffs represent. (See Trial Ex. 217 (indicating the supply of

housing for a/l homeless veterans—not just veterans with disabilities—to be
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approximately 379 units).) As this Court previously recognized, homeless veterans
include those at risk of being unhoused. (See Dkt. 190 at 15).

201. This risk is heightened by the fact that the HUD-VASH program does not
allow veterans to transfer from a tenant—based voucher to a project-based voucher
without first becoming homeless. (Trial Ex. 223; Trial Tr. Aug. 26, 2024, 31:10—
32:12, 34:6-13, Dkt. 275.).

202. A veteran with SMI or TBI living far from campus, i.e. in Palmdale, on a
HUD-VASH tenant-based voucher, who cannot access their medical care at the
West LA VA is at risk of becoming homeless, and in fact may be required by the
HUD-VASH system to become homeless, in order to transition to housing closer to|
the West LA VA to receive medical care there.

203. The historically high rates of attrition from the HUD-VASH program,
meaning veterans leaving the program, also demonstrate that many currently
housed veterans are at risk of being unhoused and therefore fall into the class.
(Trial Ex. 16).

204. In 2024, there are 5,278 veterans using HUD-VASH vouchers in Greater
Los Angeles. (Trial Ex. 25, at 2.) Using Federal Defendants’ low estimate that only
24 percent of veterans have a serious mental illness, approximately 1,267 HUD-
VASH voucher holders in the area likely suffer from SMI. Due to high attrition
rates, the limited supply of housing on or near the grounds, and the fact that a
veteran often needs to become homeless again to transfer from a tenant-based
voucher to project-based housing, these voucher holders are at risk of becoming
homeless in order to access medical care at the West LA VA. Adding these 1,267
voucher holders to the 718 unhoused veterans (around 24 percent of the total 2,991
estimated in the 2024 PIT count) that Federal Defendants suggest suffer from
serious mental illness, Federal Defendants would need to provide a minimum of

1,984 permanent supportive units on or near the campus to provide a remedy for
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injured class members. This is likely an underestimate, as the VA points to data
indicating rates of SMI are far greater than 24 percent among unhoused veterans.

205. The problem of homeless veterans is exacerbated each day a veteran is on
the street; not only is it a safety issue, it is also a trust issue as the longer it takes
people to obtain a housing unit, the less likely they will trust the service providers
offering that housing. (Trial Tr. Aug. 8, 2024, 55:22-56:9, Dkt. 242; Trial Tr. Aug.
12,2024, 878:1-8, Dkt. 249; Trial Tr. Aug. 22, 2024, 283:6-22, Dkt. 270.)

206. Without appropriate housing, homeless veterans experience an institutional
circuit in order to receive healthcare, including mental healthcare services, and are
left to either accept institutionalization or go without services. (Trial Tr. Aug. 8,
2024, 30:16-31:14, Dkt. 242; Trial Tr. Aug. 15, 2024, 156:8—14, Dkt. 265; Trial
Tr. Aug. 23,2024, 17:24-119:11, 119:19-120:9, 25:9-20, 195:2-197:8, Dkt. 271.)

207. The intended stay for Federal Defendants’ current existing transitional
housing programs, i.e. Grant and Per Diem programs, is between 90 days and six
months. (Trial Tr. Aug. 8, 2024, 152:8-21, Dkt. 242.) There are no plans to
construct additional emergency or transitional supportive housing on or near the
WLA Grounds for veterans awaiting the construction of permanent supportive
housing. (Trial Tr. Aug. 9, 2024, 250:24-251:5, Dkt. 243.)

208. There is an urgent demand for temporary supportive housing on or near the
WLA Campus to “fill the gap between emergency programs...and permanent
supportive housing”—to ensure veterans with disabilities can access their
healthcare benefits while awaiting a permanent supportive housing unit. (Trial Tr.
Aug. 13,2024, 90:5-91:1, Dkt. 254; Trial Tr. Aug. 22, 2024, 290:20-291:1, Dkt.
270.) The need for housing for these veterans can be partially addressed by the
placement/construction of 750 temporary supportive housing units phased in over
the next twelve (12) to eighteen (18) months. (Trial Tr. Aug. 22, 2024, 86:13-24;
129:1-5, Dkt. 270; see also Trial Tr. Aug. 15,2024, 172:15-173:6, Dkt. 265

(identifying the needs for “hundreds and hundreds of veterans” who would benefit
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from temporary housing in a temporary community and up to 1000 units to make a
“robust” impact).)

209. As Dr. Sherin stated, temporary housing should be present along with a
community, which includes shelter with “proper food, hygiene sanitation services,
[] opportunities to do work . . . where health behaviors and where engagement with
the healthcare system can occur more meaningfully.” (Trial Tr. Aug. 15, 2024,
168:23-171:3, Dkt. 265.)

210. In the event that there is an overbuild (i.e. more units are built than
necessary), the additional units may be used to assist the VA staff members who
otherwise could not afford to find housing on or near the WLA Grounds and keep
these staff members from becoming homeless themselves. (Trial Tr. Aug. 22,

2024, 196:2-25, Dkt. 270.)

CONCLUSIONS OF LAW
211. Plaintiffs bring this action on behalf of the certified Class and Sub-Class.

212. This Court has jurisdiction over Plaintiffs’ claims under Section 504 of the
Rehabilitation Act of 1973 (29 U.S.C. § 794) based on 28 U.S.C. § 1343(a)(4) and
1346(a)(2) because those claims seek to secure equitable relief under an Act of
Congress and because the United States is a defendant. In addition, this Court has
jurisdiction over Plaintiffs’ claims for injunctive relief based on 28 U.S.C. § 1331
because those claims arise under federal statutes and federal common law. This
Court also has jurisdiction over Plaintiffs’ claims to enforce terms of the charitable
trust and for an accounting under 28 U.S.C. § 1367. This Court also has
jurisdiction over Plaintiffs’ claims under 28 U.S.C. § 1361. Venue is proper under
28 U.S.C. § 1391(b) because all of the acts and/or omissions occurred or will occur
in this District.

213. Unless an injunction is issued, Plaintiffs and the Class will face very serious

damage as a result of the VA’s inability to provide adequate supportive housing.
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Such harm to Plaintiffs and the Class cannot be redressed or compensated in the
form of monetary damages.

214. Plaintiffs’ first claim for relief asserts that Federal Defendants violated § 504
of the Rehabilitation Act by administering the benefits offered by VAGLAHS and
HUD-VASH in a manner that denies veterans the benefits of VAGLAHS services,
programs, or activities in the most integrated setting appropriate to their needs.

215. To establish its first claim, Plaintiffs must prove the following elements: (1)
Plaintift is an individual with a disability; (2) Plaintiff is otherwise qualified to
receive the benefits; (3) Plaintiff was discriminated against in the program solely
by reason of his disability; and (4) the program is operated by a federal agency. 38
C.F.R. §§ 15.102-103, 115.130; Duvall v. County of Kitsap, 260 F.3d 1124, 1135
(9th Cir. 2001), as amended on denial of rehg. (Oct. 11, 2001).

216. Unnecessary segregation or institutionalization of people with disabilities is
a form of unlawful discrimination. Olmstead v. L.C. , 527 U.S. 581 (1999).
Covered entities “are required to provide community based treatment for persons
with mental disabilities when . . . treatment professionals determine that such
placement is appropriate, the affected persons do not oppose such treatment and
the placement can be reasonably accommodated, taking into account the resources
available to the [jurisdiction] and the needs of others with mental disabilities.” /d.
at 607.

217. A defendant may be excused from discrimination if it can prove compliance
would cause undue financial or administrative burdens or would fundamentally
alter the program or service at issue. It must still do whatever modifications will
not cause undue financial or administrative burdens or fundamental alteration.
Undue burden must be determined in light of the VA’s overall budget. Department
of Veterans Affairs, Compliance Procedures Implementing Section 504 of the
Rehabilitation Act of 1973 — Nondiscrimination Based on Disability in Federally
Conducted Programs or Activities [VA Handbook] § 3.j., 4.e(1)(c), 4.g(6) (2020);
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38 C.F.R. § 15.150(a)(3). It must also be accompanied by a written statement of
the reasons for reaching the conclusion that a proposed action would constitute an
undue burden or fundamental alteration. VA Handbook 4.e(c), 4.g(6); 38 C.F.R. §
15.150(a)(3).

218. Plaintiffs have disabilities within the meaning of the Rehabilitation Act and
are otherwise eligible for the health care and housing benefits offered by the VA
and HUD, both federal agencies.

219. Members of the Class are individuals with physical and mental disabilities
that substantially limit one or more major life activities, making them disabled
within the meaning of Section 504.

220. Plaintiffs are qualified for Federal Defendants’ healthcare services provided
at the WLA Grounds.

221. Federal Defendants administer the benefits offered by VAGLAHS and
HUD-VASH in a manner that denies veterans the benefits of VAGLAHS services,
programs, or activities in the most integrated setting appropriate to their needs.

222, Federal Defendants already provide and plan to provide permanent
supportive housing for homeless veterans with serious mental illness and traumatic
brain injury. Plaintiffs seek additional, more robust, and faster provision of
permanent supportive housing and the implementation of temporary supportive
housing in the meantime.

223. Providing additional, more robust temporary and permanent supportive
housing, on a faster timeline to veterans with serious mental illness and traumatic
brain injury receiving services in, or at risk of entry into, VA institutions and other
institutions, homelessness, and jail, can be accomplished with reasonable
modifications that do not fundamentally alter the VA’s programs and services.

224, Federal Defendants’ plan for providing community-based services to
veterans is neither comprehensive nor effective, and does not move at a reasonable

rate. In addition, Federal Defendants are not complying with their own plan.
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225. Federal Defendants have failed to secure adequate housing, both on the
WLA Grounds and off-campus, for homeless veterans, ultimately condemning
them to the institutional circuit that accompanies unstable housing and exacerbates
their disabilities, all of which strains the healthcare system.

226. Federal Defendants’ denial of appropriate integrated services to Plaintiffs is
solely because of their disabilities, and Plaintiffs are institutionalized or placed at
risk of institutionalization because of Federal Defendants’ discrimination. Federal
Defendants’ failure to provide sufficiently high-quantity and quality permanent
supportive housing excludes Plaintiffs and the class they represent from services to
which they are entitled solely because of their disabilities.

227. Seven-hundred and fifty units of temporary supportive housing can be
provided in temporary buildings at a cost of approximately $100 million. (Trial Tr.
Aug. 22,2024, 128:5-6.) This is not an undue financial burden in light of the VA’s
budget of $407 billion.

228. Federal Defendants have pointed to no law that prohibits them from building
permanent supportive housing. If there were such a law, it would conflict with the
requirements of Section 504 of the Rehabilitation Act. See Crowder v. Kitagawa,
81 F.3d 1480, 1485 (9th Cir. 1996) (“[ W]hen Congress has passed
antidiscrimination laws such as the ADA [and the Rehabilitation Act] which
require reasonable modifications to public health and safety policies, it is
incumbent upon the courts to insure that the mandate of federal law is achieved.”).

229. Increasing the amount, speed, and quality of permanent supportive housing
on or near the WLA Grounds would not cause undue financial or administrative
burdens and would not fundamentally alter the VA’s healthcare program.

230. Federal Defendants’ discrimination has irreparably harmed Plaintiffs and
will continue to harm them irreparably.

231. Plaintiffs’ second claim for relief asserts that Federal Defendants violated §

504 of the Rehabilitation Act by administering the benefits offered by VAGLAHS
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and HUD-VASH in a manner that denies Plaintiffs meaningful access to those
benefits solely because of their disabilities.

232. To establish its second claim, Plaintiffs must prove the following elements:
(1) Plaintiff is an individual with a disability; (2) Plaintiff is otherwise qualified to
receive the benefits; (3) Plaintiff was denied the benefits of the program solely by
reason of his disability; and (4) the program is conducted by a federal agency or
receives federal financial assistance. Duvall v. County of Kitsap, 260 F.3d 1124,
1135 (9th Cir. 2001), as amended on denial of rehg. (Oct. 11, 2001).

233. Pursuant to the Court’s Order granting Plaintiffs’ partial motion for
summary judgment (Dkt. 218), Plaintiffs have established their second claim and
Federal Defendants’ practice of contracting with third parties whose eligibility
requirements disqualify the most disabled veterans is facially discriminatory.

234. Federal Defendants’ practice of contracting with third party developers who
impose discriminatory conditions violates the Rehabilitation Act and the VA’s own|
regulations, codified at 38 C.F.R. § 15.130(b)(3). Federal Defendants cannot
outsource discrimination. In order to not interfere with existing financing of
ongoing construction projects, Defendants must ensure that a sufficient number of
units that are free from income eligibility criteria are supplied on campus to
provide housing for members of the Sub-Class, those veterans who have been
excluded from housing due to their disability income.

235. To establish its third claim, Plaintiffs must prove the following elements: (1)
Plaintiff is an individual with a disability; (2) Plaintiff is otherwise qualified to
participate in Defendants’ services; (3) Plaintiff was denied a reasonable
modification that she needs in order to enjoy meaningful access to the benefits of
public services; and (3) the program is conducted by a federal agency. 38 C.F.R. §
15.102-103; 4. G. v. Paradise Valley Unified Sch. Dist. No. 69, 815 F. 3d 1195,
1204 (9th Cir. 2016). A defendant may be excused from providing a reasonable

modification if it can prove the modification would cause undue financial or
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administrative burdens or would fundamentally alter the program or service at
issue. It must still do whatever modifications will not cause undue financial or
administrative burdens or fundamental alteration.

236. Plaintiffs and the class they represent have established that they are
individuals with a disability, they are eligible for Federal Defendants’ services, and
have been denied a reasonable modification—temporary and permanent supportive
housing—in order to access the benefits offered by VAGLAHS solely by reason of]
their disabilities.

237. Plaintiffs’ proposed modification, the provision of temporary and permanent
supportive housing on or near the WLAVA Grounds on a faster timeline, is a
reasonable modification.

238. Modifications are reasonable when they are “necessary to correct for
instances in which qualified disabled people are prevented from enjoying
‘meaningful access’ to a benefit because of their disability.” Southeastern
Community College v. Davis, 442 U.S. 397,410 (1979). In the Ninth Circuit, the
relevant inquiry is not simply whether people with disabilities have any access to
the services, programs, activities, or benefits a public entity provides, but whether
they have “full and equal enjoyment” of those things, on par with nondisabled
individuals. Baughman v. Walt Disney World Co., 685 F.3d 1131, 1134-35 (9th
Cir. 2012) (quoting 42 U.S.C. § 12182(a)).

239. Plaintiffs—disabled veterans with SMI and TBI— and their experts
established that Plaintiffs require ready access to on-site healthcare and
rehabilitative services that nearby permanent supportive housing provides to
remain housed and to benefit from their health care services.

240. Plaintiffs established that temporary supportive housing units are necessary
to bring disabled veterans off the streets on a more expedited timeline as additional

permanent supportive housing is phased in over a proposed six-year timeline.
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241. Federal Defendants have acknowledged that permanent supportive housing
has been shown to be unparalleled in improving housing stability, while supporting
physical and behavioral health for veterans with complex health needs.

242, Plaintiffs’ fourth and fifth claims assert that Federal Defendants accepted a
fiduciary duty by accepting the WLA Grounds under the 1888 deed, using it for
decades as a home for disabled soldiers, and subsequently breaching those duties
by failing to use the WLA Grounds as a home for disabled soldiers.

243, This Court previously found that the 1888 Deed created a charitable trust
and that the government assumed enforceable duties pursuant to the West Los
Angeles Leasing Act of 2016 and the West Los Angeles VA Campus Improvement
Act of 2021.

244, To prevail on a claim of breach of fiduciary duty, plaintiffs must establish:
(1) the existence of a fiduciary relationship, (2) breach of that duty, and (3) the
breach proximately caused the damages. Neilson v. Union Bank of California,
N.A.,290 F. Supp. 2d 1101, 1137 (C.D. Cal. 2003).

245. The WLALA and its 2021 Amendment, through which the Federal
Defendants accepted the fiduciary responsibility under the 1888 Deed, permit only
leases (1) “for purposes of providing supportive housing ... that principally benefit
veterans and their families” and (2) “to provide services that principally benefit

veterans and their families and that are limited to one or more of the following

purposes:
a. The promotion of health and wellness, including nutrition and spiritual
wellness.

b. Education.
c. Vocational training, skills building or other training related to employment.
d. Peer activities, socialization, or physical recreation.

Assistance with legal issues and Federal benefits.

)

Volunteerism.
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g. Family support services, including child care.
h. Transportation.
1. Services in support of one or more of the purposes specified in

subparagraphs (A) through (H).”

246. Federal Defendants have violated the WLALA and its 2021 Amendment by
entering into various leases that do not “principally benefit veterans and their
families.”

247. Specifically:

a. Federal Defendants’ agreement with SafetyPark Corporation does not
principally benefit veterans and their families, and thus, constitutes a breach
of their fiduciary duty.

b. Federal Defendants’ agreement with Bridgeland Resources, LLC (the
successor in interest to Breitburn Operating L.P.) does not principally
benefit veterans and their families, and thus, constitutes a breach of their
fiduciary duty.

c. Federal Defendants’ agreement with the Brentwood School does not
principally benefit veterans and their families, and thus, constitutes a breach
of their fiduciary duty.

248. The WLALA permits a lease of real property for a term of up to ten years to
the Regents of the University of California at UCLA “if — (A) the lease is
consistent with the master plan ...; [and] (B) the provision of services to veterans
is the predominant focus of the activities of The Regents at the Campus during the
term of the lease; [and] (C) The Regents expressly agrees to provide . . .additional
services and support (for which The Regents is not compensated . . .) that (1)
principally benefit veterans and their families . . .; and (i1) may consist of activities
relating to the medical, clinical, therapeutic, dietary, rehabilitative, legal, mental,
spiritual, physical, recreational, research and counseling needs of veterans and their

families. . ..”
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249. Federal Defendants’ agreement with the University of California Los
Angeles constitutes a breach of their fiduciary duty as the provision of services to
veterans is not the predominant focus of the activities of The Regents on the WLA
Grounds. (Trial Tr. Aug. 22, 2024, 69:4-21, Dkt. 270.)

250. Federal Defendants have breached their fiduciary duties to veterans by
leasing portions of the WLA Grounds to private entities while only providing 233
units of housing to veterans.

251. Based on the Court’s factual findings and conclusions of law, Plaintiffs are
entitled to the following:

a. The Court finds that Federal Defendants have administered the benefits
program of VAGLAHS in a manner that discriminates against veterans with
serious mental illness and traumatic brain injury solely by reason of their
disabilities in violation of § 504 of the Rehabilitation Act.

b. Federal Defendants have breached and continue to breach their fiduciary
duties as trustees of the Charitable Trust by allowing VAGLAHS to use the
WLA Grounds for purposes that are not directly related to providing
housing, community, and healthcare for veterans with disabilities.

c. Federal Defendants are enjoined from failing to provide Plaintiffs and the
Class they represent with appropriate permanent supportive housing on or
near the WLAVA Grounds so they can reasonably access the health care
benefits for which they are eligible in the most integrated setting appropriate
to their needs. This includes providing homeless veterans with access to
transportation to and from the WLA Grounds and increased case
management services.

d. Within twelve (12) to eighteen (18) months of this Court’s order, Federal
Defendants shall provide 750 temporary supportive units on the WLA
Grounds. These units shall be phased in such that all units are in place and

operational within 18 months of the Court’s order. The 750 units of
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temporary supportive housing units shall be placed on the WLAVA Campus
so as to not interfere with current or planned construction activities that
relate either to permanent supportive housing or the provision of medical
services. The location of the 750 units of temporary supportive housing units
is to be determined following the hearing on injunctive relief, scheduled for

September 25, 2024.

. Within six (6) months of this Court’s order, Federal Defendants, in

consultation with Plaintiffs’ counsel and a court-appointed monitor, shall
develop a plan for the construction of an additional 1,800 units of permanent
supportive housing units to address veteran homelessness within
VAGLAHS’ catchment area and the development of the connective
tissue/Town Center on the WLA Grounds. This plan shall include a timeline
such that the 1800 permanent supportive housing units and the connective
tissue shall be built and operational within six (6) years of this order.

This plan must include a specified minimum number of units that will not
count disability benefits as income for purposes of eligibility. Defendants
must provide a sufficient number of units on campus to meet the housing
needs of entire Sub-Class, those veterans whose disability payments
currently exclude them from certain housing developments and units.
Federal Defendants, Plaintiffs, and the court-appointed monitor in
consultation should determine the necessary minimum number of units to

house the Sub-Class.

. Federal Defendants shall commence active construction of the Town Center

described in the 2022 Master Plan within eighteen (18) months of this order.

. As to both temporary and permanent supportive housing units, the Court

retains jurisdiction to adjust the number of units in each category in order to

closely approximate the actual need for housing.
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All permanent supportive housing services must meet evidence-based
practice standards, must be provided according to a person-centered care
plan, and must be monitored by an expert in permanent supportive housing,
to be selected in consultation with the Court-appointed monitor.

Federal Defendants shall staff its HUD-VASH program to provide at least
25 referrals to public housing agencies per week.

Federal Defendants shall staff its case worker ranks to an appropriate level,
to be decided in consultation with a Court-appointed monitor, to reduce
attrition from the HUD-VASH program due to program violations and skips
by 50 percent within one (1) year of this order.

Federal Defendants shall increase its street outreach staff in the catchment
area to an appropriate level, to be decided in consultation with a Court-

appointed monitor, within one (1) year of this order.

. For any permanent supportive housing unit on the WLAVA Grounds built

pursuant to this Order, Federal Defendants shall allow developers to use any
form of financing described in the Court’s opinion so long as it complies
with the requirements set forth in this opinion.

A monitor shall be appointed to oversee and report to the Court on Federal
Defendants’ compliance with this Court’s order, which includes a report
within six (6) months of the Court’s order and subsequent annual reports
and/or audits to evaluate Federal Defendants’ compliance with the Court’s
order.

Federal Defendants are prohibited from executing and maintaining any land
use agreement, including those identified by this Order, that does not
principally benefit veterans and their families pursuant to WLALA and its
2021 Amendment.

As the prevailing party, Plaintiffs are entitled to recover their reasonable

attorneys’ fees and costs.

-124-

SA158




Cay

10
11

12

14
15

16

18
19
20
21
22
23
24
25
26
27

28

Case: 24-6576, 11/19/2024, DktEntry: 25.1, Page 162 of 259

JEFFREY POWERS, et al.,
Plaintiffs,

VS.

DENIS RICHARD MCDONOUGH, in his
official capacity as Secretary of Veterans
Affairs; et al.,

Defendants.

SA159

se 2:22-cv-08357-DOC-JEM Document 106 Filed 12/14/23 Page 1 of 41 Page ID #:1593

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
SOUTHERN DIVISION

Case No. SA 2:22-¢v-08357-DOC-JEMx

ORDER DENYING DEFENDANTS’
MOTIONS TO DISMISS [37, 49, 51]




Cay

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

Case: 24-6576, 11/19/2024, DktEntry: 25.1, Page 163 of 259

se 2:22-cv-08357-DOC-JEM Document 106 Filed 12/14/23 Page 2 of 41 Page ID #:1594

INTRODUCTION

Over a decade ago, unhoused veterans sued the government seeking shelter and services.
The parties reached a settlement agreement that would lead to veterans being housed at the West
Los Angeles VA, a historic home for veterans that had fallen into disuse.

As Plaintiffs stated:

“Unfortunately, counsel for the prior plaintiffs did not insist on enforceability of the prior
settlement agreement on the belief that the VA would act in good faith to comply with its
terms and that court enforcement would not be necessary against the United States
government, to whom they have given so much and from whom they had received such
sacred promises. Tragically, this trust in the VA to keep its word was [] misplaced.”!

Plaintiffs claim that the government’s breach of the settlement agreement is just one more]
in a long line of broken promises to veterans. In this lawsuit, Plaintiffs renew their demand for
the services and shelter once promised. The government responds that this Court lacks
jurisdiction to hear this case, and that it owes no fiduciary duty to veterans.

BACKGROUND

Los Angeles is the homeless veterans capital of the United States. In 2022, 3,458
unhoused veterans lived in the city, approximately 10% of the national total.> Unhoused
veterans in Los Angeles are disproportionately Black, with 32% identifying as Black/African
American, compared with 9% of Los Angeles County’s overall population.® Nationwide,

veterans are more likely to be unhoused than other groups—in 2016, a national survey of

! First Amended Complaint (“FAC”) (Dkt. 33) q 21.

2L.A. Homeless Servs. Auth. (LAHSA), Veterans HC2022 Data Summary (2022),
https://www.lahsa.org/documents?id=6630-veterans-hc2022-data-summary; Meghan Henry et al., U.S. Dep’t
Hous. & Urb. Dev., The 2020 Annual Homeless Assessment Report to Congress 52 (2020) at 60,
https://www.huduser.gov/portal/sites/default/files/pdf/2020-AHAR-Part-1.pdf (displaying the PIT estimates of
homeless veterans between 2009-2020, with a January 2020 count of 37,252).

3 See L.A. Homeless Servs. Auth., supra note 1; see also U.S. Census Bureau, QuickFacts Los Angeles County,
California (July 1, 2022), https://www.census.gov/quickfacts/losangelescountycalifornia.
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homelessness showed that veterans comprised 9.2% of all homeless adults, although they are
only 6.9% of Americans are veterans.*

The number of unhoused veterans in Los Angeles is particularly shocking, even in the
larger context of the area’s ongoing housing and homelessness crises, because the city boasts a
unique property that was historically dedicated to housing veterans with disabilities. The VA’s
West Los Angeles Medical Center & Community Living Center Grounds (“WLA Grounds” or
“Grounds”) has a long history. These grounds were originally gifted to the United States to be a
home for wounded veterans returning from the Civil War. For years, a thriving community of
veterans live on the campus, with around 4,000 veterans living there at a time in the 1920s.
Decades later, however, the grounds fell into disuse in the wake of the Vietnam War.® During
the 1960s and 1970s, as disabled veterans were moved out, commercial interests moved in. The

VA admitted in their 2022 Master Plan for the Grounds:

“In the 70s, residential use of the campus declined, and the West LA VA Campus began
the practice of leasing land on the campus to private commercial interests, including the
UCLA baseball stadium, the Brentwood School athletic complex, Marriott Hotel laundry,
Enterprise car rentals, and a rare bird sanctuary... The West LA VA Campus generated
millions of dollars from this leasing policy that provided little direct benefit to
Veterans.”®

Once private interests secured their foothold on the VA’s 388 acres of lucrative real
estate, disabled veterans struggled to regain access to housing on the Grounds. In 1988, for
example, a proposal to house homeless veterans and their families in trailers on the Grounds was
dropped after several homeowners’ groups mobilized campaigns against the plan.” “We know

there is a homeless veteran problem out there, but the Veterans Administration property is not

4 John A. Schinka & Thomas H. Byrne, Aging and Life Expectancy in Homeless Veterans,
https://www.va.gov/HOMELESS/nchav/docs/Schinka Byrne AgingLifeExpectancyHomelessVeterans Sept2018
_508.pdf (citing Meghan Henry et al., U.S. Dep’t Hous. & Urb. Dev., The 2016 Annual Homeless Assessment
Report to Congress (2016), https://www.huduser.gov/portal/sites/default/files/pdf/2016-AHAR-Part-1.pdf.

3> See WLA VA 2022 Master Plan at 34, https://draft-master-plan-
assets.s3.amazonaws.com/media/uploads/2022/04/12/2022-03-18 WLA-VA-Master-Plan-Signed.pdf.

1d.

" Sheldon Ito, Plans to House Homeless on VA Property Dropped, LA Times, Mar. 17, 1988, at D3.
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the place to solve it,” the president of the Brentwood Homeowners Association commented at
the time.®

More recently, in 2011, ten unhoused veterans with severe disabilities sued the VA for its
failure to provide housing on the West LA Grounds. In January 2015, the plaintiffs entered into
an agreement with the VA under which the VA agreed to draft and implement a Master Plan to
provide housing and supportive services for veterans. Pursuant to the Master Plan, the VA
agreed to build 1,200 Permanent Supportive Housing units for veterans on the Grounds, 770 of
which were to be completed by 2022. FAC § 17.

In 2021, however, the VA Office of Inspector General (“OIG”) reported that the VA had
not constructed a single new unit of Permanent Supportive Housing pursuant to the settlement
agreement. OIG reported that the “VA envisions all phases of construction will be completed in
the next 17 years.” See Ex. 7 to VA Mot. (“2021 OIG Report”) (Dkt. 37-9) at 17.

Plaintiffs in the present case are part of the decades-long fight of homeless veterans to
secure housing on the land originally donated to the United States for their benefit. The
individual plaintiffs are unhoused veterans who range in age from 36 to 85 years old. FAC 9
40-126. The trauma that Plaintiffs experienced left them with lasting symptoms of mental illness
upon their return home. These include major depressive disorder, PTSD, panic attacks,
nightmares, substance abuse, and difficulty sleeping. /d. 49 40-126. Plaintiffs also have ongoing
physical disabilities as a result of their service, such as cerebral atrophy, knee pain, back pain,
hearing problems, nerve paralysis, spinal damage, arthritis, dislocated hips, and migraines. /d.

Since their discharges, Plaintiffs have experienced homelessness and faced distressing
conditions. They have lived on pieces of cardboard on Los Angeles sidewalks, in tents at the
WLA Grounds, in cars, and in tiny sheds. /d. Many resided for a time in tents on what was
known as “Veterans Row,” a community of unhoused veterans that lived outside the WLA
Grounds until law enforcement cleared out the area in November 2021. Id. After Veterans Row
was cleared, many of its residents were moved into tiny sheds. /d. When some of these burned

down in September 2022, several Plaintiffs lost all their belongings along with their shelter. /d.

$1d.
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Plaintiff Fields reports he has seen more people die on the sidewalks of Los Angeles than during
his time in the Army. FAC 9 80.

The VA says it will build more housing, but it needs additional time. At the last hearing,
the VA indicated that it would build 1,400 units instead of the 1,200 pledged in the original
Master Plan. VA Defendants stated that all units would not be completed, however, until 2030.
See Transcript of September 18, 2023 Hearing (“Oral Arg. Tr.””) (Dkt. 82) at 38:18-20. The
VA’s promise would result in twenty-five additional units for each year of delay. This
representation appears to be inadequate to keep pace with the increasing numbers of homeless
veterans. The population of homeless veterans in the area has tripled since the settlement
agreement in 2015. See id. at 60:11-15. In the single year since Plaintiffs filed this suit, the
number of homeless veterans in the Los Angeles area has increased by nearly 600. See id.
According to the VA’s own data, homelessness exposes veterans to a greater risk of premature
death.’ Plaintiffs fear that the VA’s response is too little too late. See Oral Arg. Tr. at 60:16-
62:17. With this urgency in mind, Plaintiffs renew their demand for permanent housing for
disabled veterans at the West LA Grounds.

I. FACTS
The following facts are taken from Plaintiffs’ First Amended Complaint.
A. History of the West Los Angeles (WLA) Grounds

In 1865, Congress incorporated the National Home for Disabled Volunteer Soldiers
(“National Home”) to operate branch homes throughout the nation for soldiers who had been
honorably discharged. /d. 9 190. In March 1888, Senator John P. Jones and Arcadia B. DeBaker
donated by deed 300 acres of land in Los Angeles expressly “for the purpose of such branch
Home for Disabled Veterans Soldiers to be thereon so located, established, constructed and
permanently maintained.” Id. § 191.

The Pacific Branch of the National Home (“Pacific Branch Home”) opened in 1888. For
about 80 years, the VA’s predecessors operated a Pacific Branch Home at this site in keeping

with the 1888 Deed, providing a permanent home for tens of thousands of veterans with

% Aging and Life Expectancy in Homeless Veterans, supra note 3.
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disabilities who resided on the Grounds and accessed necessary and therapeutic services there.
1d. 9§ 192. Consistent with the intent of providing a home for soldiers, the grounds at the Pacific
Branch Home—estimated to span between 600 and 700 acres at its inception—were transformed,
into a beautiful, park-like setting. /d. 9 193. In addition to ensuring residents’ access to housing,
food and medical care, the Pacific Branch Home also developed the Grounds to provide
educational and vocational activities for the veteran residents. With a substantial library,
vegetable gardens, orchards, and livestock all tended to by veterans, extensive athletic and
recreational facilities, and activities including a baseball team, daily band performances,
lectures, movie screenings, and classes, the Grounds provided a restorative and lively
community space for veterans returning from the trauma of war. /d. 4 195-196. By 1922,
approximately 4,000 veterans were provided permanent housing at the Pacific Branch Home. /d.
q197.

In 1930, Congress consolidated the National Home with other veterans’ programs in the
newly established Veterans Administration, the immediate predecessor to the Department of
Veterans Affairs (what is today commonly known as the VA). Id. § 198. Accordingly, control
over and title to the various branch homes, including the Pacific Branch Home, transferred to the]
Veterans Administration. /d. Plaintiffs aver that, following the transfer, the Veterans
Administration executed various land transfers'? that reduced the total Grounds, which the VA
is now statutorily prohibited from reducing further. /d. 9 199.

While new construction took place during the 1940s, the Veterans Administration
stopped accepting new residents at the WLA Grounds by the 1960s and 1970s as Vietnam
veterans returned home. /d. 9 202. During these decades, affluent communities bordering the
Grounds publicly complained to the VA about the nuisance of unruly Vietnam veterans residing
at the campus.!' The once-thriving neighborhood that used to house 4,000 veterans fell into

squalor and disuse. /d. 9 201-02. Conditions reached a crisis in 1970, when several doctors told

19 Examples include improvement of the San Diego Freeway and the national cemetery. FAC n.158.

FAC 9202; see also FAC n.164 (citing David Rosenzweig, VA Move Sounds ‘Last Call’: Twilight Hits Vets’
‘Western Front’ Taverns, L.A. Times, Jan. 16, 1972, at B (“In recent years, the [area] has come under fire from
community groups and homeowners in posh Brentwood. The neighborhood residents complain that winos from
the VA panhandle on the streets and litter lawns with empty pint bottles of Thunderbird and Triple Jack.”))

-6-
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a U.S. Senate subcommittee about the “filthy” and “medieval” conditions at the medical
facilities on the Grounds. /d. § 203. Patients often died there unattended from “breathing in their
own secretions.” Id. The Los Angeles Times reported that the facility had fallen into decay, with
creaky floors, blown-out windows, shingles peeling from the roof, plaster falling off the walls,
mounting filth, and rusting sprinklers. /d.

Over the past fifty years, the Grounds have never returned to fulfilling their original
purpose. According to Plaintiffs, many of the more than 100 buildings on the WLA Grounds are
still vacant, closed, or underutilized, with virtually no or minimal permanent supportive housing
available to veterans with disabilities. /d. 9 205.

B. Veterans Health Administration (VHA) Benefits

The Veterans Health Administration (“VHA”) within the VA is tasked with providing “a
complete medical and hospital service for the medical care and treatment of veterans . . ..”. Id. §
210. The benefits package offered through VHA includes outpatient medical, surgical, and
mental healthcare; inpatient hospital, medical, surgical, and mental healthcare; prescription drug
coverage; emergency care; substance abuse treatment, and other services. VHA is required to
provide preventive and primary care, acute hospital care, mental health services, specialty care,
and long-term care, which includes residential treatment and housing services. /d. 9§ 211.

VA Greater Los Angeles Healthcare System (“VAGLAHS”) is the VA healthcare system
that serves all or parts of Los Angeles County, Ventura County, Kern County, Santa Barbara
County, and San Luis Obispo County. /d. 4 210. According to Plaintiffs, VAGLAHS primarily
administers benefits to veterans in the area at the VA Greater Los Angeles Medical Center
located on the WLA Grounds. Plaintiffs assert this center “offers 24/7 services, including
inpatient and outpatient treatment for mental health conditions and short-term residential
treatment for substance use disorders.” Id. 9 212. By contrast to the extensive services offered on|
the WLA Grounds, “VAGLAHS’s facilities outside the WLA Grounds provide only outpatient
services and are open only during regular business hours and only on weekdays.” Id. 9§ 216.

Plaintiffs contend that, due to their disabilities, they require housing on or near the WLA

Grounds to meaningfully make use of the services provided there. Id. 4 217. Plaintiffs state that
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given their disabilities, the size of Los Angeles County, and the limited public transportation
options to West LA, getting to the WLA Grounds is an almost impossible task for veterans with
Serious Mental Illness or Traumatic Brain Injuries. /d.

C. Current Housing Programs on the West Los Angeles (WLA) Grounds

Plaintiffs assert that in contrast to the original purpose of the Grounds and its historical
use, today “virtually no permanent housing is available to veterans with disabilities on the WLA
Grounds.” /d. 4] 205. Only one building on the WLA Grounds—Building 209—provides any
permanent housing for veterans with disabilities. /d. q§ 234. Building 209 contains 54 housing
units for veterans. /d. “Despite having committed in 2015 to create 1,200 units, including 770
units by 2022, the VA only signed a lease to develop 900 of those units in July of 2022.... [T]he
VA expects to have only 182 units completed in the next five years and 885 units in up to ten
years. 352 remaining units are not expected until over 11 years after 2022.” Id. 4 263. At the
hearing on September 18, 2023, Federal Defendants represented that the pace of construction
has recently increased. At that time, there were 233 completed units, with 198 veterans
occupying the units. Oral Arg. Tr. 12:3, 98:14-15.

Plaintiffs allege that VA Defendants erroneously maintain that they do not have the
ability to build permanent housing for homeless veterans with disabilities. /d. § 218-242.
Instead, they provide limited numbers of temporary, institutional shelters and contract with
third-party developers to build income-restricted housing insufficient to meet the needs of the
veterans they exist to serve. /d.

1. VA Greater Los Angeles Healthcare System (VAGLAHS) Temporary
Shelters

VAGLAHS offers temporary shelter services on the WLA Grounds through 321-bed
Domiciliary. /d. § 218. This program provides temporary shelter beds, along with medical,
psychiatric, and substance abuse treatment, and other therapeutic services. Id. 9 220. Plaintiffs
assert that half the unhoused veterans who enter the Domiciliary are unable to transition into

permanent housing at the end of their program and remain unhoused. /d.
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According to Plaintiffs, in October 2021, the VA built approximately 140 8-by-8-foot
tiny shed structures on the WLA Grounds, several of which burned in a fire in September 2022.
Id. 4 221-22. The sheds are reserved for high-risk unhoused veterans, namely veterans with
disabilities, but do not provide treatment or other services. /d. Tiny sheds do not have bathrooms
or showers and do not allow residents to securely store their belongings. Id.  223.?

2. Third-Party Programs on the West Los Angeles (WLA) Grounds

In addition to the beds operated by the VA, several other institutional or temporary
programs are operated by third parties on the WLA Grounds. /d. § 227.

The Veterans Home of California, which opened on the WLA Grounds in 2010, is run by
the State of California and provides nursing care to veterans over age 62. Id. 9 228.
Additionally, New Directions, Inc. operates two residential programs on the WLA Grounds,
serving 161 veterans for detoxification, transitional housing, and residential substance abuse
and mental health services. Id. § 229. Virtually all these beds mandate residents share rooms,
which poses unique difficulties for veterans with PTSD whose symptoms may be aggravated
when forced to share a room with strangers. /d. § 230. The Salvation Army offers 40 units of
temporary residential housing to homeless families (both of veterans and non-veterans) on the
WLA Grounds that families can live in for a designated amount of time while they stabilize and
acquire skills for independent living. /d. § 232. Finally, Safe Parking LA operates a parking lot on|
the WLA Grounds for unhoused veterans who are living in their cars. Veterans accepted into
the Safe Parking LA program can park in the lot overnight during set hours. Veterans have
access to a portable (often filthy) toilet and are provided with one meal a day, but there are no
shower or kitchen facilities. /d. 9 233.

3. Permanent Housing

Plaintiffs state that the VA and HUD’s joint HUD-VASH program is VAGLAHS’s only

Permanent Supportive Housing program. /d. § 236. It provides vouchers for rental assistance,

along with VA case management and clinical services, to unhoused veterans. /d. Since 2008,

12 The construction of these tiny sheds coincided with the clearing of Veterans Row from San Vicente Boulevard
in November 2021. See, e.g., FAC 4 47.
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Greater Los Angeles has been allocated approximately 9,800 of these veteran-specific, HUD-
VASH vouchers, but only about 5,900 (60%) are in use. /d. Worsening the situation, Los
Angeles’ failure to use all its allocated vouchers results in the area receiving fewer vouchers in
subsequent years. /d. In other words, poor administration increases the homelessness crisis
among veterans each year.

The HUD-VASH program allocated 500 new vouchers for unhoused veterans in Los
Angeles County in FY2020 and none in FY2021. Id. § 237. Even for those veterans who receive
vouchers, only around 60% of recipients in Greater Los Angeles are successful in finding
housing, and often only after a long period of homelessness. /d. § 237.

Plaintiffs assert that VA Defendant’s policy of contracting with third-party developers to
build Permanent Supportive Housing on the WLA Grounds has resulted in veterans who receive
disability payments being deemed ineligible to apply for that housing. /d. 4 240-41. “In order to
build affordable housing, developers apply for funding from multiple sources, including City,
County, State and private financial institutions, each of which may have different eligibility
restrictions tied to its funding. In order to be competitive for public funding, developers often
agree to the most restrictive income limitations, generally the 30% [Area Median Income] AMI
level.” Id. For the purpose of calculating veteran eligibility, this means that a veteran can only
apply for specific housing if their “income” is at or below the corresponding level of AMI.
Veterans’ disability benefits are counted as income for this calculation. /d. 9 241.

Under current rates of disability compensation and AMI, a single veteran in Los Angeles
with a 100% disability rating from the VA and no dependents generally receives more than 50%,
closer to 60%, AMI. Id. 9§ 242. Certain veterans receive additional special monthly compensation
above the basic disability compensation for certain severe loss categories, which increases their
AMI level. Id. As a result, “the more disabled these veterans are and the more they require
accessible VA services by the VA’s own assessment, the less they are able to meaningfully

access them.” /d. q 30.
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D. Leases on the West Los Angeles (WLA) Grounds

Plaintiffs allege that VA Defendants “entered into illegal leases of property on the
Grounds, thereby reducing available land for Permanent Supportive Housing and prioritizing
non-veterans over veterans with disabilities.” Id. 4 260. For decades, VAGLAHS has leased
portions of the WLA Grounds to private entities and entered into a variety of land use
agreements with both for-profit and not-for-profit entities. /d. § 280. Congress enacted the West
Los Angeles Leasing Act of 2016, Pub. L. 114-226 (Sept. 29, 2016) (“Leasing Act” or
“WLALA”) allowing non-V A entities to use the WLA Grounds only if the real property leases
and land-use agreements “principally benefit veterans and their families.” Id.  281. Pursuant to
this act, the VA Office of Inspector General (“OIG”’) must submit a report to Congress “on all
leases carried out at the Grounds and the management by the Department of the use of the land
at the Grounds . ...” Id. 9 281.

Congress’ concern over the management of the WLA Grounds was well-placed. A fraud
investigation led to the arrest and conviction of a VA contract officer who accepted $286,000 in
cash bribes in the fourteen years between 2003 and 2017 from the owner of a parking lot
business on the grounds. FAC n.225. The parking lot owner was sentenced to federal prison for
almost six years for orchestrating the longstanding bribery scheme, in which he defrauded the
VA out of more than $13 million. /d.

Despite the enactment of the WLALA and increased oversight in recent years, Plaintiffs
assert that VA Defendants have continued the illegal leasing of the WLA Grounds, a conclusion
shared by the VA’s OIG. In 2018 the OIG issued a 120-page report, VA's Management of Land
Use under the West Los Angeles Leasing Act of 2016 (“2018 OIG Report”). The OIG found that
“25 ot 40 of the land use agreements (63 percent) on the WLA Grounds were improper.” Id. §
282; Ex. 10 to VA Mot. (Dkt. 37-12). Although the VA corrected some noncompliant leases,
some remain—in a subsequent 2021 report (“2021 OIG Report”), the OIG identified seven land-
use agreements that still did not comply with the WLALA. /d. § 284. The OIG determined that
“the agreements were not veteran focused or did not comply with other provisions of the act

such as limits on VA’s leasing authority under the act.” Id. q 19. The agreements the OIG found
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noncompliant include those allowing drilling to extract oil from neighboring land and a lease
with the private Brentwood School for student athletic facilities. /d. § 285."® Plaintiffs assert that
as a result of these land use deals, portions of the WLA Grounds are unavailable to provide
housing or services to veterans. /d. 9 288.
E. Plaintiffs’ Claims

Plaintiffs assert seven claims against VA Defendants, individually and as class
representatives: (1) discrimination in violation of section 504 of the Rehabilitation Act; (2)
discrimination against the subclass in violation of section 504 of the Rehabilitation Act; (3)
denial of meaningful access in violation of section 504 of the Rehabilitation Act; (4 & 5) breach
of duty as trustee of a charitable trust; (6) improper land deals executed in violation of the
Administrative Procedure Act (“APA”) and the WLALA; and (7) accounting for funds. See
generally FAC. Plaintiffs also assert the first three claims (the “Rehabilitation Act Claims”™)
against Defendants HUD and HACLA. Id.
I1. Procedural History

On November 15, 2022 Plaintiffs Jeffrey Powers, Deavin Sessom, Laurieann Wright,
Samuel Castellanos, Joseph Fields, Lavon Johnson, Billy Edwards, Jessica Miles, Joshua Robert
Petitt, Glenn Surrette, Naryan Stibbie, Does 1-2, and National Veterans Foundation
(collectively, “Plaintiffs”) filed suit against Defendants Denis Richard McDonough, in his
official capacity as Secretary of Veterans’ Affairs, Steven Braverman, in his official capacity as
Acting Director, VA Greater Los Angeles Healthcare System, and Keith Harris, in his official
capacity as Senior Executive Homeless Agent, VA Greater Los Angeles Healthcare System
(collectively, “VA Defendants™).

On May 15, 2023, Plaintiffs filed a First Amended Complaint (Dkt. 33), individually and
as class representatives, against VA Defendants and two additional Defendants, Marcia L.
Fudge, in her official capacity, Secretary, Department of Housing and Urban Development

(“HUD”) (together with VA Defendants, “Federal Defendants”) and Douglas Guthrie, in his

13 Congress enacted a special provision in the WLALA relating to the lease with the University of California, Los
Angeles (UCLA) to ensure its compliance with the statute. WLALA § 2(b)(3).
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official capacity, President, Housing Authority of the City of Los Angeles (“HACLA”) (all
collectively, “Defendants”).

On May 30, 2023, VA Defendants moved to dismiss Plaintiffs’ claims against them (“VA
Motion” or “VA Mot.”) (Dkt. 37). On June 16, 2023, Plaintiffs opposed (“VA Opposition” or
“VA Opp’n”) (Dkt. 45). On June 23, 2023, Defendant HUD moved to dismiss Plaintiffs’ claims
(Dkt. 49) (“HUD Motion” or “HUD Mot.”). On July 7, 2023, Defendant HACLA moved to
dismiss Plaintiffs’ claims against them (“HACLA Motion” or “HACLA Mot.”) (Dkt. 51). On
August 7, 2023, VA Defendants submitted a consolidated Reply with Defendant HUD in
support of their respective motions to dismiss (“Consolidated Reply”) (Dkt. 57). On August 18,
2023, Plaintiffs opposed Defendant HUD’s Motion to Dismiss (“HUD Opposition” or “HUD
Opp’n”) (Dkt. 62). On August 25, 2023, Plaintiffs opposed (“HACLA Opposition” or “HACLA
Opp’n”) (Dkt. 66). On September 1, 2023, Defendant HACLA submitted a Reply (“HACLA
Reply”) (Dkt. 68). Defendant HUD submitted a Reply on September 6, 2023 (“HUD Reply”)
(Dkt. 71).

On September 18, 2023, the Court held a hearing on the motions to dismiss. At the
conclusion of the hearing, the Court called for supplemental briefing on the tentative ruling
distributed at the hearing. On October 6, 2023, Federal Defendants, HACLA, and Plaintiffs
submitted supplemental briefs (Dkts. 84, 87, 88). On October 16, 2023, the Court granted
amicus Swords to Plowshares leave to file an amicus curiae brief (Dkt. 92). On October 26,
2023, the Court issued an order calling for amicus briefing by November 10, 2023 (Dkt. 95). On
November 10, 2023, amicus Legal Scholars from leading academic institutions filed-an amicus

curiae brief (Dkt. 98).14

14 Amici legal scholars were Erwin Chemerinsky (UC Berkeley), David Marcus (UCLA), Pamela Karlan
(Stanford), Judith Resnik (Yale), Laurence Tribe (Harvard), Michael Wishnie (Yale), and Adam Zimmerman
(USC).
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LEGAL STANDARD

I.  Rule 12(b)(1)

A motion to dismiss pursuant to Rule 12(b)(1) of the Federal Rules of Civil Procedure
seeks dismissal of an entire action or a specific claim or claims for lack of subject matter
jurisdiction. ““Federal courts are courts of limited jurisdiction,” possessing ‘only that power
authorized by Constitution and statute.”” Gunn v. Minton, 568 U.S. 251, 257 (2013) (quoting
Kekkonen v. Guardian Life Ins. Co. of Am., 511 U.S. 375, 377 (1994)). A court must presume
“that a cause lies outside this limited jurisdiction and the burden of establishing the contrary
rests upon the party asserting jurisdiction.” Kokkonen, 375 U.S. at 377. When the party asserting
jurisdiction cannot meet that burden, “the court must dismiss the complaint.” Leeson v.
Transamerica Disability Income Plan, 671 F.3d 969, 975 n.12 (9th Cir. 2012) (quoting Arbaugh
v. Y& H Corp., 546 U.S. 500, 514 (2006)).

“A motion to dismiss for lack of subject matter jurisdiction may either attack the
allegations of the complaint or may . . . attack[] the existence of subject matter jurisdiction in
fact.” Thornhill Publ’g Co. v. Gen. Tel. & Elecs. Corp., 594 F.2d 730, 733 (9th Cir. 1979). In a
Rule 12(b)(1) facial attack, the factual allegations of the complaint are presumed to be true, and
the motion is granted only if the plaintiff fails to allege an element necessary for subject matter
jurisdiction. See Savage v. Glendale Union High Sch. Dist. No. 205, 343 F.3d 1036, 1039 n.1
(9th Cir. 2003). When a Rule 12(b)(1) motion attacks the existence of subject matter jurisdiction
in fact, no presumption of truthfulness attaches to the plaintiff’s allegations for the purpose of
determining jurisdiction. Thornhill Publ’g, 594 F.2d at 733. In addition, “the district court is not
restricted to the face of the pleadings, but may review any evidence, such as affidavits and
testimony, to resolve factual disputes concerning the existence of jurisdiction.” McCarthy v.
United States, 850 F.2d 558, 560 (9th Cir. 1988).

II.  Rule 12(b)(6)

Under Federal Rule of Civil Procedure 12(b)(6), a complaint must be dismissed when a

plaintiff’s allegations fail to set forth a set of facts that, if true, would entitle the complainant to

relief. Ashcroft v. Igbal, 556 U.S. 662, 679 (2009); Bell Atl. Corp. v. Twombly, 550 U.S. 544,
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555 (2007) (holding that a claim must be facially plausible in order to survive a motion to
dismiss). The pleadings must raise the right to relief beyond the speculative level; a plaintiff
must provide “more than labels and conclusions, and a formulaic recitation of the elements of a
cause of action will not do.” Twombly, 550 U.S. at 555 (citing Papasan v. Allain, 478 U.S. 265,
286 (1986)). On a motion to dismiss, a court accepts as true a plaintiff’s well-pleaded factual
allegations and construes all factual inferences in the light most favorable to the plaintiff. See
Manzarek v. St. Paul Fire & Marine Ins. Co., 519 F.3d 1025, 1031 (9th Cir. 2008). A court is
not, however, required to accept as true legal conclusions couched as factual allegations. Igbal,
556 U.S. at 678.

In evaluating a Rule 12(b)(6) motion, review is ordinarily limited to the contents of the
complaint and material properly submitted with the complaint. Van Buskirk v. Cable News
Network, Inc., 284 F.3d 977, 980 (9th Cir. 2002); Hal Roach Studios, Inc. v. Richard Feiner &
Co., Inc., 896 F.2d 1542, 1555, n.19 (9th Cir. 1990). Under the incorporation by reference
doctrine, the court may also consider documents “whose contents are alleged in a complaint and
whose authenticity no party questions, but which are not physically attached to the pleading.”
Branch v. Tunnell, 14 F.3d 449, 454 (9th Cir. 1994), overruled on other grounds by Galbraith v.
Cty. of Santa Clara, 307 F.3d 1119, 1121 (9th Cir. 2002). The court may treat such a document
as “part of the complaint, and thus may assume that its contents are true for purposes of a
motion to dismiss under Rule 12(b)(6).” United States v. Ritchie, 342 F.3d 903, 908 (9th Cir.
2003).

DISCUSSION

Federal Defendants move to dismiss Plaintiffs’ claims both for failure to state a claim
under Rule 12(b)(6) and for lack of subject matter jurisdiction under Rule 12(b)(1).
I. Rehabilitation Act Claims
Plaintiffs allege three violations of the Rehabilitation Act of 1973. That law is the “first
major federal statute designed to protect the rights of” individuals with disabilities. Flemming v.

Yuma Reg’l Med. Ctr., 587 F.3d 938, 940 (9th Cir. 2009). It prohibits discrimination on the
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basis of disability in “any program or activity conducted by any Executive Agency,” such as the
VA and HUD. 29 U.S.C. § 794(a).

Plaintiffs allege that the VA’s lack of Permanent Supportive Housing (PSH) at or near the
VAGLAHS facilities violates the Rehabilitation Act. The experience of one of the Plaintiffs, Mr.
Sessom, illustrates Plaintiffs’ theory of discrimination. Mr. Sessom suffers from severe PTSD
related to the sexual assault he experienced while in the Army. FAC 99 51-52. Since his
discharge, Mr. Sessom has been intermittently homeless and often unable to find housing near
the WLA Grounds where the VA administers his mental health treatment. /d. 9 54-58. When
Mr. Sessom is in crisis and most in need of the VA, taking several buses to get across town to
the VA “is simply not an option.” Id. 9§ 58. Thus, Mr. Sessom faces a Hobson’s choice: being
housed and unable to access his benefits, or living on the streets near the WLA Grounds but able
to access his treatment team. Because veterans without disability do not face similar obstacles in
accessing their benefits, Plaintiffs allege that the absence of PSH constitutes disability
discrimination.

A. Jurisdiction

Before addressing Plaintiffs’ Rehabilitation Act claims on the merits, the Court must first
consider the government’s argument that this Court lacks jurisdiction. See Steel Co. v. Citizens
for a Better Env’t, 523 U.S. 83, 94 (1998) (holding that a court must have jurisdiction to reach
the merits). The government argues that this Court does not have jurisdiction for two reasons:
(1) the Veterans Judicial Review Act (“VJRA”) removed Plaintiffs’ claims from this Court’s
jurisdiction, and (2) Plaintiffs lack standing or their claims have become moot. The Court
considers each argument in turn.

1. The Veterans Judicial Review Act (VJRA)

Defendants argue that the VIRA, a 1988 law, strips this Court of jurisdiction to
adjudicate Plaintiffs’ Rehabilitation Act claims. Under the VA’s interpretation, the VIRA would
achieve near infinite reach, shielding the agency from judicial scrutiny of all sorts of
discriminatory action. The VA responds that this judicial scrutiny is unnecessary because

Plaintiffs could bring their discrimination complaints in a VA administrative proceeding. But
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even if Plaintiffs could bring their claims through the agency (they can’t), it would be passing
strange to allow the VA, alone among federal agencies, to be the arbiter of whether it illegally
and systemically discriminates.

a. Legal Background

Subject to exceptions not relevant here, Section 511 of the VIRA provides:

“The Secretary shall decide all questions of law and fact necessary to a decision by the
Secretary under a law that affects the provision of benefits by the Secretary to veterans|.]
[T]he decision of the Secretary as to any such question shall be final and conclusive and
may not be reviewed by any other official or by any court, whether by an action in the
nature of mandamus or otherwise.”

38 U.S.C. § 511(a) (“Section 5117).

To pursue claims for benefits covered by Section 511°s jurisdictional bar, veterans must
follow the VIRA’s specialized adjudication procedures. A veteran must bring their claim to a
regional office, which adjudicates their claim in the first instance. Henderson ex. rel Henderson
v. Shinseki, 562 U.S. 428,431 (2011) (citing 38 U.S.C. §§ 7101, 7104(a)); Jarrell v. Nicholson,
20 Vet. App. 326, 330-31 (2006). A regional office’s decisions are appealable to the Board of
Veterans Appeals, an appellate tribunal within the VA. Henderson, 562 U.S. at 431 (citing 38
U.S.C. §§ 7101, 7104(a)). A veteran dissatisfied with the Board’s decision may seek
reconsideration outside the agency by appealing that decision to the United States Court of
Appeals for Veterans Claims, an Article I court. 38 U.S.C. §§ 7251, 7261. “[D]ecisions of the
Veterans Court are reviewed exclusively by the Federal Circuit,” whose decisions, in turn, are
appealable to the Supreme Court upon certiorari. Veterans for Common Sense v. Shinseki, 678
F.3d 1013, 1022 (9th Cir. 2012) (en banc) (V'CS). In short, the VIRA channels jurisdiction over
certain claims toward a mandatory administrative process with judicial review, and away from
district courts.

But which types of claims? In V'CS, the Ninth Circuit answered: “§ 511 precludes
jurisdiction over a claim if it requires the district court to review VA decisions that relate to
benefits decisions, including any decision made by the Secretary in the course of making
benefits determinations.” 678 F.3d at 1025 (internal citations and quotations omitted). “This

preclusion extends not only to cases where adjudicating veterans’ claims requires the district

-17-

SA175




10

11

12

14

15

16

18

19

20

21

22

23

24

25

26

27

28

Case: 24-6576, 11/19/2024, DktEntry: 25.1, Page 179 of 259

Case 2:22-cv-08357-DOC-JEM Document 106 Filed 12/14/23 Page 18 of 41 Page ID
#:1610

court to determine whether the VA acted properly in handling a veteran’s request for benefits
but also to those decisions that may affect such cases.” Id. By contrast, where adjudicating a
claim “would not ‘possibly have any effect on the benefits [the plaintiff] has already been
awarded,”” Section 511 preclusion does not apply. /d. at 1023 (quoting Littlejohn v. United
States, 321 F.3d 915, 921 (9th Cir. 2003)).

The VCS court proceeded to apply this standard and concluded that it had jurisdiction
over one of the plaintiff’s claims, but not over others. For instance, the court did not have
jurisdiction over plaintiff’s “claims that delays in the [VA’s] provision of mental health care
violate” veterans’ statutory and constitutional rights. VCS, 678 F.3d at 1026. This claim fell
within Section 511°s preclusive ambit because adjudicating it would require the district court to
“evaluat[e] the circumstances of individual veterans and their requests for treatment” and
“determin[e] whether the VA handled those requests properly.” Id. at 1027.

The plaintiff’s due process claim, on the other hand, was justiciable in a district court.
Plaintiffs challenged the “lack of adequate procedures,” like subpoena power, “when veterans
file their claims for service-related disability benefits at VA Regional Offices.” /d. at 1033. The
court exercised jurisdiction because adjudicating this claim would not require the court to
“review ‘decisions’ affecting the provision of benefits to individual claimants.” /d. at 1034
(quoting 38 U.S.C. § 511(a)). “Indeed, [the plaintiffs] d[id] not challenge decisions at all.” Id.

b. Application

Plaintiffs challenge the absence of Permanent Supportive Housing (“PSH”) on and near
the WLA Grounds, alleging that it constitutes discrimination because of disability.

Importantly, the PSH that Plaintiffs seek is not a benefit. Under VA regulations, a benefit
is any “service...entitlement to which is determined under laws administered by the [VA]
pertaining to veterans[.]” 38 C.F.R. § 20.3(e). Defendants do not argue that PSH fits within this
definition of a “benefit.” Accordingly, Plaintiffs do not seek a judicial decree that they are
entitled to a specific benefit, a claim that would certainly fall within Section 511’s jurisdictional

bar.
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Instead, Plaintiffs allege that PSH is a reasonable accommodation that is necessary for
them to access the benefits that they have already been awarded. This claim is “sufficiently
independent of any VA decision as to [Plaintiffs’] claim[s] for benefits,” so Section 511 does not
bar this Court’s jurisdiction. See VCS, 678 F.3d at 1034. Like the due process challenge in VCS,
Plaintiffs here “do[] not challenge” VA “decisions” regarding the need for PSH “at all.” See
678 F.3d at 1034. Plaintiffs do not allege, see FAC 99 25463, nor do Defendants argue, VA
Mot. at 11, that the need for PSH issue was raised at any benefits hearing or any other
proceeding before the agency. Accordingly, that issue cannot be deemed “necessary to a
decision by the Secretary,” because it was not considered at any point in the decision-making
process. See 38 U.S.C. § 511(a). Thus, the VIRA does not preclude this Court’s jurisdiction.

The D.C. Circuit reached a similar conclusion in Broudy v. Mather, 460 F.3d 106 (D.C.
Cir. 2006). There, a group of veterans sued the VA alleging that they had been prevented from
pursuing disability benefits claims for illnesses caused by radiation exposure. /d. at 114. The
court rejected the VA’s Section 511 preclusion argument because the Secretary had never
considered the specific issues related to radiation dosage in his denial of benefits that the
plaintiffs alleged in their subsequent lawsuit. /d. Here too, when the VA determined that
Plaintiffs were entitled to benefits, they did not consider whether PSH was necessary for
Plaintiffs to access those benefits. Because Plaintiffs do not challenge a decision by the
Secretary, Section 511 preclusion does not apply. See id.

That Section 511 preclusion applies only to issues that the agency has considered and
decided follows logically from the VJRA’s purpose. Since the VA’s creation, Congress has
“consistently precluded judicial review of veterans’ benefits determinations.” VCS, 678 F.3d at
1020 (internal quotations omitted). The current preclusion statute, Section 511, was passed in
response to the Supreme Court’s then-recent decision in 7Traynor v. Turnage, 485 U.S. 535

(1988). In that case, the Supreme Court interpreted Section 511°s precursor!® narrowly to allow

15 That section provided: “[T]he decisions of the Administrator on any question of law or fact under any law
administered by the Veterans’ Administration providing benefits for veterans and their dependents or survivors
shall be final and conclusive and no other official or any court of the United States shall have power or
jurisdiction to review any such decision by an action in the nature of mandamus or otherwise.” 38 U.S.C. § 211(a)
(1970).
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judicial review of a claim alleging that the VA’s denial of certain veterans’ benefits based on a
veteran’s alcoholism violated his rights under the Rehabilitation Act. /d. at 552. In Congress’s
eyes, Traynor threatened the VA’s primacy in “technical[] decision making” regarding veterans’
claims for benefits. See H.R. Rep. No. 100-963 at 20-21, 27-28. Section 511’s broader language
reasserted the expert agency’s role, subject to review by a specialized appellate system, as the
primary arbiter of which benefits are the entitlements of veterans. See id.; Johnson v. Robinson,
415 U.S. 361, 370 (1974) (recognizing that the purpose of Section 511°s precursor was for the
VA to make “technical and complex” benefits decisions); Axon Enter., Inc. v. FTC, 598 U.S.
175, 186 (2023) (stating that the goal of a different jurisdiction-stripping statute was to “give the
agency a heightened role in the matters it customarily handles and can apply distinctive
knowledge to”).

But where the VA has not considered a question during a benefits hearing, it has not
brought its expertise to bear, and the VJIRA’s purpose is not implicated. More critically, the
Rehabilitation Act is a generally applicable anti-discrimination statute. It applies to “any
program or activity conducted by any Executive Agency.” 29 U.S.C. § 794(a) (emphasis added).
The law is not administered by the VA, and Article III courts have significant experience
adjudicating Rehabilitation Act denial of access claims. Therefore, Article III courts appear to
be better equipped, relative to the VA and HUD, to adjudicate Plaintiffs’ claims that the VA
systematically discriminates against veterans based on their disabilities. See Sierra v. City of
Hallandale Beach, 904 F.3d 1343, 1351-52 (11th Cir. 2018) (jurisdiction stripping statute did
not give the FCC exclusive jurisdiction over Rehabilitation Act because “the FCC has no
expertise” on “what constitutes a violation under the Rehabilitation Act”); Floyd-Mayers v. Am.
Cab Co., 732 F. Supp. 243, 247 (D.D.C. 1990) (deciding Article III courts are “better equipped
to resolve disputes arising” under “federal...civil rights statutes,” despite the agency’s “greater
expertise in its specialized field”).

The VA argues that Section 511 precludes jurisdiction over Plaintiffs’ claims because
adjudicating those claims requires the Court to engage in three inquiries which “affect[]” a

veterans’ request for benefits: (1) determining whether Plaintiffs are entitled to benefits, (2)
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assessing the scope of those benefits, and (3) deciding whether permanent housing is necessary
to access those benefits. VA Reply at 8-9 (quoting Blue Water Navy Viet. Veterans Ass’n, Inc. v.
McDonald, 830 F.3d 570, 576 (D.C. Cir. 2016)). As to the first two inquiries, the VA has
already decided that Plaintiffs are eligible for benefits, and Plaintiffs take those determinations
as a given. Plaintiffs merely ask the Court to acknowledge these undisputed decisions because
those decisions serve as a factual predicate to Plaintiffs’ denial-of-access Rehabilitation Act
claims. In this respect, Plaintiffs’ claims are independent of any request for veterans’ benefits.

The third inquiry—deciding the necessity of PSH—*affects” a veterans’ requests for
benefits in the literal sense of that word, because, with PSH, a veteran may be able to access
their benefits. But courts have cautioned against reading Section 511 hyper-literally. Section 511
does not give the VA exclusive jurisdiction to “consider a// issues that might somehow touch
upon whether someone receives veterans benefits.” Broudy, 460 F.3d at 112 (emphasis added).
Rather, Section 511 prevents judges from second-guessing VA “decision[s] about benefits.” /d.;
see also VCS, 678 F.3d at 1034. Because the issue of whether Plaintiffs may reach their
previously awarded benefits is distinct from the underlying benefit awards themselves, Section
511, properly read, does not preclude jurisdiction here.

c. Defendants’ position would create a jurisdictional void.

Plaintiffs cannot bring their Rehabilitation Act claims through the VIRA’s multi-layered
system for adjudicating benefit awards. Because “Congress rarely allows claims about agency
action to escape effective judicial review,” Axon, 598 U.S. at 186, this lack of an alternative
forum confirms that this Court has jurisdiction notwithstanding Section 511. See VCS, 678 F.3d
at 1034-35.

The first step of the VIRA’s adjudicative process is for a veteran to present a “claim” for
benefits at a VA regional office (“VARO”). 38 C.F.R. § 20.3(a). A claim is any “written or
electronic communication requesting a determination of entitlement...to a specific benefit under
the laws administered by the VA.” 38 C.F.R. § 3.1(p). The Rehabilitation Act is not a law that
creates benefits for veterans, so Rehabilitation Act complaints cannot be presented as claims for

benefits to VAROs. Without being able to present a claim to a VARO, a veteran cannot access
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the higher levels of VIRA’s review system, like the Court of Veterans Appeals and the Federal
Circuit, because those courts’ review is “premised on” the agency making a decision. Ledford v.
West, 136 F.3d 776, 779 (Fed. Cir. 1998). Plaintiffs here do not seek a benefit under the VA-
administered laws, so they cannot avail themselves of the VIRA’s review process.

The VA’s own internal regulations and policies highlight that point. The Board’s Rules of]
Practice lists more than two dozen examples “of the issues over which the Board has
jurisdiction.” 38 C.F.R. § 20.104(a)(1)-(29), see also id. § 20.104(b). Rehabilitation Act claims
are not enumerated. While the list is not exhaustive, none of the examples are comparable to the
Rehabilitation Act. See id. Instead, the examples all relate to whether an individual is entitled to
benefits under laws administered by the VA. Id. Thus, the VA’s internal regulations confirm thatj
the VIRA’s review system is trained at adjudicating individual claims for veterans’ benefits, not
handling complaints under generally applicable civil rights laws, like the Rehabilitation Act. The
Veterans Claims Court has explicitly recognized as much: “[N]either the [Board of Veterans
Appeals] nor th[is] Court is authorized to hear actions brought under” the Rehabilitation Act.'®
Camacho v. Nicholson, 21 Vet. App. 360, 366 (Vet. App. 2007).

For Rehabilitation Act denial of access claims, the VA has a separate review body,
independent of the Veterans Judicial Review Act (VIRA) system. That body is responsible for
processing veterans’ Rehabilitation Act complaints, and internal VA guidelines set forth the
ways a veteran may file such a complaint and the agency’s procedures for handling it. See VA
Handbook 5975.6, Compliance Procedures Implementing Section 504 of the Rehabilitation Act
of 1973—Nondiscrimination Based on Disability in Federally Conducted Programs or
Activities, 99 3.b(4), 4.h (Jan. 23, 2020). The existence of this separate body to address
Rehabilitation Act complaints indicates that the VIRA’s adjudicative system lacks jurisdiction

over the same. See Littlejohn, 321 F.3d at 921 n.5 (concluding that the VA’s separate

' While Defendants have cited several cases where district courts have not exercised jurisdiction over
Rehabilitation Act claims, they have not pointed to a case where the VIRA system has adjudicated a
Rehabilitation Act claim. In any event, the district court cases that Defendants cite, VA Reply at 5 n.4, are
distinguishable from this case. In those cases, the claimant challenged benefit denials as inconsistent with the
Rehabilitation Act, similar to the plaintiff in 7raynor. Here, by contrast, Plaintiffs do not use the Rehabilitation
Act to complete an end-run around an adverse benefits determination.
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administrative procedures for handling FTCA claims “reinforced” the conclusion that the VIRA
system did not have jurisdiction over the plaintiff’s FTCA claims). While it appears that
Plaintiffs could bring their Rehabilitation Act claims to that body, they are permitted to come to
federal court instead. See Smith v. Barton, 914 F.3d 1330, 1338 (9th Cir. 1990) (“[P]rivate
plaintiffs suing under [the Rehabilitation Act] need not first exhaust administrative remedies”).

Even if Plaintiffs could bring their claims through the agency and prevailed, their victory
would be a hollow one. Plaintiffs seek an injunction requiring the VA to provide permanent
supportive housing. See FAC § 351. But the Court of Veterans Appeals and the Federal Circuit
cannot provide that kind of equitable relief. See Burris v. Wilkie, 888 F.3d 1352, 1359 (Fed. Cir.
2018). This Court, by contrast, may remedy Rehabilitation Act violations with affirmative
injunctions. See 29 U.S.C. § 794a (establishing that all remedies “set forth in Title VI of the
Civil Rights Act of 1964” are available under the Rehabilitation Act); Alexander v. Sandoval,
532 U.S. 275, 279 (2001) (holding that Title VI authorizes injunctive relief). The VA’s inability
to grant adequate relief to Plaintiffs is a factor weighing strongly in favor of finding jurisdiction
here. See Torres v. U.S. Dep’t of Homeland Sec., 411 F. Supp. 3d 1036, 1049 (C.D. Cal. 2019)
(finding an exclusive agency review scheme did not preclude jurisdiction because, among other
reasons, the agency was not authorized to provide the relief the plaintiffs sought).

Because Plaintiffs cannot bring their Rehabilitation Act claims through the VA, much
less obtain the relief they desire there, the Court has jurisdiction over their claims.

2. Standing and Mootness

Standing and mootness are aspects of federal subject matter jurisdiction. Fleck and
Assocs., Inc. v. City of Phoenix, 471 F.3d 1100, 1106 n.4 (9th Cir. 2006); United States v.
Strong, 489 F.3d 1055, 1060 (9th Cir. 2007). A plaintiff has standing when they have suffered
an injury caused by the defendant that a favorable court ruling would redress. See Lujan v.
Defenders of Wildlife, 504 U.S. 555, 560-61 (1992). Whether a plaintiff has standing is assessed
at the time they file their complaint. Friends of the Earth, Inc. v. Laidlaw Env’tl. Servs., Inc.,
528 U.S. 167, 189-93 (2000). Mootness, on the other hand, can be described as “standing set in

a time frame.” Id. at 189. In other words, the mootness doctrine ensures that the plaintiff
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continues to have a “personal stake in the outcome of the lawsuit” at every point after it was
filed. Lewis v. Cont’l Bank Corp., 494 U.S. 472, 478 (1990). The defendant bears the burden to
show that a case has become moot, Bayer v. Neiman Marcus Grp., Inc., 861 F.3d 853, 862 (9th
Cir. 2017), but the onus is on the plaintiff to demonstrate that they have standing, Lujan, 504
U.S. at 560-61.

a. Plaintiffs have standing to pursue Claims I and III against HUD.

In Claims I and III, Plaintiffs allege that HUD does not sufficiently fund the veteran
specific housing voucher program (HUD-VASH). In 2020 and 2021, HUD allocated funding for
only 500 HUD-VASH vouchers, a number that pales in comparison to the approximately 4,000
and counting unhoused veterans in the area. Oral Arg. Tr. at 151. Plaintiffs allege that those
without vouchers find it enormously difficult to find PSH at all, much less in a location that
enables them to access their benefits administered on the WLA Grounds. Those fortunate few
who have vouchers may find it easier to find housing, but they cannot find housing on or near
the WLA Grounds, since the voucher rates are allegedly too low to cover rent in that posh
neighborhood. !’

HUD seeks to pass the buck. HUD notes that HACLA administers the program, so
Plaintiffs’ injuries are traceable to HACLA, not HUD. HUD Mot. at 8. The Court disagrees.
HUD acknowledges that they “provid[e] grant funding” to HACLA. /d. And Plaintiffs’ injury
stems from the inadequate funding of HUD-V ASH vouchers. Therefore, Plaintiffs’ injury is
fairly traceable to HUD, and Plaintiffs have standing as a result.

b. Plaintiff Sessom lacks standing to pursue Claim II against HUD, but
Plaintiff Johnson still presents a live controversy.

Claim II, brought by Plaintiffs Sessom and Johnson, challenge the way that HUD

calculates income when determining eligibility for housing vouchers. To qualify for a housing

voucher, a person’s income must be below a certain threshold. Usually, that threshold is

17 Defendants note that, since this lawsuit was filed, the vouchers have been increased to $4,000 per month. HUD
Supp. Mot. at 14. Defendants argue that this increase in funding moots Plaintiffs’ claims. /d. However,
Defendants have not presented sufficient factual evidence that the new voucher rate would permit veterans to live
near the WLA Grounds. Therefore, Defendants have not met their burden to show that Plaintiffs’ claims are moot.

4.
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between 30 and 50% of the median income in a particular area (“AMI”’). FAC ¢ 30. A voucher
applicant’s “income” includes “full amount of periodic amounts received
from...disability...benefits[.]” 24 C.F.R. § 5.609(b)(4). Veterans who are severely disabled
receive more in disability benefits, so their “income” is higher. This higher income, in turn, can
disqualify them from receiving a housing voucher. Perversely, then, the more disabled a
veteran, the less likely they are to receive a HUD-VASH voucher and become housed. '®
Plaintiff contends that this method for calculating income discriminates against them on the
basis of disability.

HUD argues that Mr. Sessom lacks standing to challenge the method of calculating
income. HUD Mot. at 8. The Court agrees. Mr. Sessom is eligible for a HUD-VASH voucher,
but he “has not been able to find a landlord who is both willing to accept a VASH voucher and
close enough” to walk to the WLA Grounds. FAC 9 56. Thus, Mr. Sessom’s injury is traceable
to private landlords, not HUD. Mr. Sessom was also denied housing on WLA Grounds, because
his income was too high. But the FAC alleges that HUD is not responsible for providing
housing on the WLA Grounds. /d. 99 22, 29. Therefore, Mr. Sessom’s inability to secure
housing on the WLA Grounds is neither caused by HUD nor redressable by a favorable ruling
against HUD. Mr. Sessom lacks standing to pursue Claim II against HUD as a result.

HUD next argues that Mr. Johnson’s claim is moot because he has received housing on
the WLA Grounds since the FAC was filed. HUD Reply at 9. Mr. Johnson agrees that his claim
1s moot, but argues that it is nonetheless justiciable because he may become unhoused in the
future. In that event, Mr. Johnson argues, his injury related to HUD’s method of calculating
income would resume.

Although a federal court generally “loses its jurisdiction to reach the merits of a claim

when the court can no longer effectively remedy a present controversy between the parties,”

18 A concrete (and fictional) example illustrates how HUD regulations penalize veterans for their disability.
Imagine two veterans, Alice and Dom. Alice is not disabled (and therefore receives no disability payments) and
has an annual income of $30,000. Like Alice, Dom receives $30,000 per year in wages. But Dom has a 60%
disability rating, so he receives $10,000 in disability payments every year. Under HUD’s regulations, Dom’s
income would therefore be $40,000. If the cut-off to receive a HUD-VASH voucher was $35,000, Alice would
get the voucher and Dom would not. Yet the critical difference between the two is that Dom is disabled, and Alice
is not.

5.
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Protectmarriage.com-Yes on 8§ v. Bowen, 752 F.3d 827, 836 (9th Cir. 2014), there are
exceptions to this rule. “[W]here an otherwise moot action is capable of repetition yet evading
review,” a court retains jurisdiction over that claim. /d. The “wrong capable of repetition yet
evading review” exception to mootness applies when “(1) the challenged action is in its
duration too short to be fully litigated prior to cessation or expiration, and (2) there is a
reasonable expectation that the same complaining party will be subject to the same action
again.” Kingdomware Techs., Inc. v. United States, 579 U.S. 162, 170 (2016).

Mr. Johnson satisfies both elements of this mootness exception. After Mr. Johnson’s
honorable discharge from the Army, he has transitioned several times between temporary
housing and the streets. Mr. Johnson lived in a tiny shed on the WLA Grounds but was forced
to move out after an electrical fire, allegedly due to a phone charger. FAC q 89. He then set up
a tent outside the WLA Grounds, where he could not obtain a HUD-VASH voucher because his
disability payments put him over the income threshold for that program. /d. A couple months
after becoming unhoused, Mr. Johnson found permanent supportive housing on the WLA
Grounds. HUD Supp. Br. at 16. Because a couple months is not enough time for Mr. Johnson to
litigate his injury regarding his ineligibility for HUD-VASH vouchers, HUD’s challenged
action is of a sufficiently limited duration. See Kingdomware Techs, 579 U.S. at 170. Likewise,
because 20% of persons placed in housing end up reentering the homeless population, FAC 9
16, 18, there is a reasonable expectation that Mr. Johnson will become homeless again, and
again fail to qualify for a HUD-VASH voucher because of the AMI restriction. Therefore, the
second element of the mootness exception is satisfied. Mr. Johnson’s claims are justiciable.

Other than Plaintiff Sessom, who lacks standing to pursue Claim II, Plaintiffs’

Rehabilitation Act claims are justiciable in this Court.
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B. Merits

HUD argues that Plaintiffs’ complaint does not state a claim against HUD under Section
504 of the Rehabilitation Act. To plead a prima facie Section 504 case, a plaintiff must
plausibly allege (1) that he suffers from a disability, (2) that he is otherwise qualified to receive
a government benefit, and (3) he was “denied the benefits of the program solely by reason of
his disability.” Duvall v. Cnty. of Kitsap, 260 F.3d 1124, 1135 (9th Cir. 2001).

1. Claims I and III are adequately pled.

In Claims I and III, Plaintiffs allege that HUD insufficiently funds vouchers to meet
rental rates in the areas where the VA’s health care services are provided. Without vouchers
sufficient to purchase housing near the VA’s health care services (a government benefit),
Plaintiffs allege that they cannot access those services and are placed at risk of living in
institutional settings. Veterans without disabilities do not encounter such risks or difficulties in
accessing benefits. Thus, the Complaint plausibly alleges that HUD’s funding of the HUD-
VASH program denies them a government benefit “by reason of [Plaintiffs’] disabilit[ies].” See
Duvall, 260 F.3d at 1135.

2. Claim II is adequately pled.

In Claim II, Plaintiffs allege that that the way Defendants determine a veteran’s income
to assess their eligibility for housing vouchers constitutes disability discrimination.

HUD makes two arguments for why this claim should be dismissed. First, HUD argues
that Plaintiffs do not allege discrimination on the basis of disability because the income
restrictions apply to disabled and non-disabled applicants alike. HUD Mot. at 11-12. This
argument fails, because the Rehabilitation Act recognizes disparate impact claims. See Payvan
v. Los Angeles Comm. Coll. Dist., 11 F.4th 729, 735-37 (9th Cir. 2021). For example, the Ninth
Circuit concluded that Hawaii’s quarantine requirement for dogs entering the state violated the
Rehabilitation Act. Crowder v. Kitagawa, 81 F.3d 1480, 1484 (9th Cir. 1996). Although
everyone was required to quarantine their dog, the policy was discriminatory because it

burdened those with visual impairments “greater than it burden[ed] others.” /d. Here too, AMI’s
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inclusion of disability payments as income penalizes more disabled veterans because of their
disability, even if the regulation is facially neutral.

Second, HUD argues that it is not responsible for the AMI income limitations. HUD Mot.
at 12. Instead, HUD argues that third-party housing developers create income limits restricting
who may live in low-income housing units. /d. HUD’s argument is undercut by its own
regulations. HUD funds the voucher program and requires that the PHAs who accept HUD-
vouchers to “comply with HUD regulations.” 24 C.F.R. § 982.52(a). HUD regulations, in turn,
define income to include “[t]he full amount of periodic amounts received from...disability...
benefits[.]” 24 C.F.R. § 5.609(b)(4). Therefore, Plaintiffs have plausibly alleged that HUD’s
regulations discriminate against Plaintiffs because of their disabilities. See FAC 99 241-43.

II.  Charitable Trust Claims

Plaintiffs’ next claim centers on the VA’s fiduciary duty to disabled veterans on the WLA|
Grounds. Plaintiffs allege that the 1888 deed conveying the West Los Angeles campus created a
charitable trust, with the government as trustee, and veterans with disabilities as the intended
beneficiaries. FAC q| 31. Plaintiffs argue that as trustees, VA Defendants “have a non-
discretionary and nondelegable fiduciary duty” to “use the land only for purposes that directly
contribute to the establishment and permanent operation of housing and healthcare for veterans
with disabilities.” FAC 99 338-39. By “authorizing the many uses of the WLA Grounds that do
not directly contribute to the operation of housing and healthcare for veterans with disabilities|]
and [] failing to take substantial affirmative steps to administer the trust solely with a view to the
accomplishment of this purpose,” Plaintiffs allege that VA Defendants breached their fiduciary
duty as trustees. /d.

VA Defendants argue that “West LA campus is not a charitable trust, and even if it were,
‘the Government has not assumed any enforceable fiduciary obligation with respect to’ any
charitable trust that could have been created by the 1888 deed.” VA Mot. at 3 (citing Valentini v.
Shineski, 860 F. Supp. 2d 1079, 111 (C.D. Cal. 2012)).

In order to create a charitable trust, there must be an intention to convey the property for

a charitable purpose. No “magic words” are needed to create a charitable trust. Restatement
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(Second) of Trusts § 24(2) (“No particular form of words or conduct is necessary for the
manifestation of intention to create a trust.”). The intent of the donor is the critical factor. “The
intention of the parties to the deed should control the construction of the instrument. The object
in construing a deed is to ascertain the intention of the parties, and especially that of the grantor,
from the words which have been employed in connection with the subject-matter, and from the
surrounding circumstances.” Aller v. Berkeley Hall School Found., 103 P.2d 1052 (Cal. App.
1940). Moreover, “because charitable bequests are favored, they will be upheld if one can
possibly be construed as valid by applying liberal rules of construction designed to accomplish
the intent of the trustor or testator.” Estate of Breeden, 208 Cal.App.3d 981, 985 (1989).

Through the 1888 Deed, the grantors gave the land to the government for the benefit of
disabled veterans (“1888 Deed”) (Dkt. 37-3). Specifically, the land was given “in
consideration” that the Government “should locate, establish, construct, and permanently
maintain a branch of said National Home for Disabled Volunteer Soldiers . . ..” 1888 Deed q 3.
The 1866 Act, in turn, authorized the Government to accept the gift and pursuant to that
authority, the government did accept the gift. See 24 U.S.C. § 111, 14 Stat. 10 (1866). As
another court has held, “[t]he language in the 1888 Deed expresses far more than a hope on the
part of the grantors that the land would be used for certain purposes; the 1888 Deed requires
that the land be used as indicated for all time.” Valentini, 860 F. Supp. 2d at 1104. “Because
land was given to the Government for the purpose of benefitting a defined group of
beneficiaries, a charitable trust was created, with the Government as trustee and disabled
veterans as beneficiaries.” Id. at 1106.

While the 1888 Deed created a charitable trust, whether the government has assumed
enforceable trust duties is a separate question. “The United States or a State has capacity to take
and hold property in trust, but in the absence of a statute otherwise providing the trust is
unenforceable against the United States or a State.” Restatement (Second) of Trusts § 95
(emphasis added); see also Restatement (Second) of Trusts § 378 (same rule with respect to
charitable trusts specifically). Unless the government has signaled an agreement, via statute, to

assume enforceable trustee duties, any “duties” it assumes as a trustee are non-enforceable. See
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Valentini, 860 F. Supp. 2d at 1104. “[G]ifts to the United States which involve any duty, burden,
or condition, or are made dependent upon some future performance by the United States, are not
accepted by the Government unless by the express authority of Congress . . . . And Congress has
on many occasions not only accepted conditional gifts, but has provided means for the future
acceptance and encouragement of special gifts to be devoted to particular purposes . . ..” Story
v. Snyder, 184 F.2d 454, 456 (D.C. Cir. 1950).

Defendants cite to Valentini, where the court found that the 1888 Deed created a
charitable trust but that the government did not express “agreement, via statute, to assume
enforceable duties” relating to the trust. 860 F. Supp.2d at 1106. In reaching its conclusion, the
court there “examine[d] the language of the 1866 Act to determine if, in addition to authorizing
the acceptance of conditional gifts, the 1866 Act signaled Congress’s intent to accept fiduciary
duties as a trustee.” Id. The court found it did not. /d.

Plaintiffs here argue that since Valentini, Congress has twice passed acts signaling the
government’s assumption of enforceable duties: (1) the West Los Angeles Leasing Act of 2016,
Pub. L. No. 114-226 (2016) (“WLALA”), and (2) the West Los Angeles VA Campus
Improvement Act of 2021, Pub. L. No. 117-18, 135 Stat. 288. (“2021 Amendment”), which
amended the WLALA. See VA Opp’n at 27-28. According to Plaintiffs, “[t]hese Acts impose
mandatory duties consistent with the express purpose of the charitable trust” and, through them,
the government assumed enforceable fiduciary duties. /d. The Court agrees.

The duties and responsibilities set forth in WLALA include the duty to review, audit,
and evaluate management of leases or land use to ensure that they advance the purpose of
providing housing and services that principally benefit veterans and their families. See
generally WLALA § 2. The statute authorizes the Secretary to carry out leases at the West
Los Angeles Campus in Los Angeles, California that “principally benefit veterans and their
families.” Id. § 2(a). It also prohibits “any land-sharing agreement” unless it “provides
additional health-care resources to the Campus” and “benefits veterans and their families . . .

7 1d. § 2(d). Moreover, the Secretary is required to prepare annual reports that, among other

things, includes an evaluation of the management of the revenue generated by the leases, the
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manner in which such revenue is expended, and the direct benefits such expenditures provide
to veterans. See WLALA §§ 2 (d), (j).

In other words, the WLALA requires the government to treat the property donated by
the 1888 Deed in a manner consistent with the conditional donation, i.e., for the purpose of
benefitting veterans. The statutory obligations mirror the types of fiduciary duties that trustees
traditionally assume. See e.g., Restatement (Third) of Trusts § 76 (“The trustee has a duty to
administer the trust, diligently and in good faith, in accordance with the terms of the trust and
applicable law.”).

At the hearing, Federal Defendants repeatedly disclaimed any fiduciary duty to veterans
under Plaintiffs’ charitable trust claim.'® Federal Defendants have asked the Court to clarify the
scope of this fiduciary duty. VA Supp. Brief at 17. The typical fiduciary duties of trustees set
out here are fitting, especially as these duties share strong parallels with the language of the
WLALA. The statutory duties imposed under the WLALA lead the Court to place minimal
weight on the absence of an explicit private right of action in the statute in determining the
statute creates enforceable fiduciary duties.

Because Plaintiffs have plausibly alleged that the 1888 Deed created a charitable trust
and that the government, through the WLALA and 2021 Amendment, assumed enforceable
trust duties, the Court DENIES Defendants’ Motion to Dismiss the breach of fiduciary duty
claims.

III. Administrative Procedure Act (APA) Claim

Plaintiffs allege that “land deals involving property and facilities on the West LA
Grounds have been improperly executed pursuant to the West Los Angeles Leasing Act
(WLALA), which authorizes only agreements that “primarily benefit” veterans.” FAC 9 341.
Plaintiffs argue that Defendants have acted contrary to the WLALA in these land deals, thereby
violating the APA. 5 U.S.C. § 706(2)(A), (C).

19 See, e.g., Oral Arg. Tr. at 16:1-4 (“The Court: Is the V.A.’s position that there’s no fiduciary duty to veterans?
MR. AVALLONE: The V.A.’s position is that under the claim brought here, that there is no enforceable fiduciary
duty.”)
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VA Defendants move to dismiss Plaintiffs’ APA claim under Rule 12(b)(6), arguing that
all land use arrangements identified as noncompliant in the 2021 OIG Report, which Plaintiff
repeatedly relies on, comply with the WLALA.2° Mot. at 2. Specifically, Defendant argues that
the following land-use agreements are permissible: (1) a lease with the Brentwood School, (2) a
lease with a parking lot company, (3) a drilling license to WG Holdings to extract oil and gas,
and (4) easements to CalTrans, the City of Los Angeles, and the South Coast Air Quality
Management District.?! As Defendants offer different explanations for why each agreement is
compliant with the WLALA, the Court discusses each agreement in turn.

A. Brentwood School Lease

Under the APA, a court shall set aside final agency action if it determines that the action
is “arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law” or “in
excess of statutory jurisdiction, authority, or limitations, or short of statutory right.” 5 U.S.C. §
706(2)(A), (C). Courts have “broad discretion to fashion equitable remedies” under the APA.
Tinoqui-Chalola Council of Kitanemuk & Yowlumne Tejon Indians v. U.S. Dep’t of Energy, 232
F.3d 1300, 1305 (9th Cir. 2000) (noting courts have the authority under the APA to order
rescission of a sale upon a determination an agency acted in excess of statutory authority or
without observance of the procedures required by law).

Here, the West Los Angeles Leasing Act (WLALA) limits the VA’s authority to issue
third-property leases on the WLA Grounds to those that “provide services that principally
benefit veterans and their families” and that are limited to select purposes including promotion
of health and wellness, education, and transportation. WLALA, § 2(b)(2)(A)-(I). The term
“principally benefit veterans and their families” is defined as services provided under a lease
that are “designed for the particular needs of veterans and their families, as opposed to the

general public, and any benefit of those services to the general public is distinct from the

20 VA Defendants initially moved to dismiss the APA challenge to the Brentwood School lease as untimely, but
subsequently withdrew this argument (Dkt. 44).

21 The UCLA lease, which includes their baseball stadium, was found compliant by the OIG because of Congress’
specific provision for the UCLA lease in the Leasing Act. WLALA § 2(b)(3)); 2021 OIG Report at 36.
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intended benefit to veterans and their families.” Id. § 2(1)(1)(B). A third-party lease on the WLA

Grounds is thus contrary to law if the lease does not meet these requirements.

VA Defendants argue that the lease to Brentwood School complies with the WLALA as
“a permissible service promoting ‘health and wellness’ for veterans.” VA Mot. at 15.
Defendants further argue that the facilities satisfy the statutory definition of “principally benefit
veterans and their families” because they “are designed for the particular needs of veterans and
their families, as opposed to the general public, and any benefit of those services to the general
public is distinct from the intended benefit to veterans and their families.” Id.; WLALA §
2(1)(1)(B). Defendants point to the face of the lease agreement, which states that the purpose of
the revised lease is “to principally benefit Veterans and their families” and provides times when
the facilities are exclusively accessible to veterans and their families, among other veteran-

specific benefits. VA Mot. at 15.

In response, Plaintiffs argue that the Brentwood School lease, which the school uses to
operate athletic facilities on 21 acres of the WLA Grounds, “may pay lip service to this goal [to
principally benefit veterans] in its text and in some veteran-specific benefits,” but “the overall
purpose of the lease ‘was to provide the Brentwood School continued use of the athletic

facilities.”” VA Opp’n at 18, citing 2021 OIG Report at 24. The Court agrees.

The VA’s own officials have admitted that the property is being misused. Plaintiffs point
to an interview with Robert McKenrick, former VA Executive Director for the Master Plan in
which he admits, “[t]he arrangement with the school is noncompliant on the land use,” but
states that the VA feared that the school would sue if the lease were terminated. FAC n. 226.
The VA expressed no concern over unhoused veterans suing the VA if the leases were to
continue. It appears that the VA official was worried more about the prospect of a lawsuit by the|

private school than the agency’s mandate to serve veterans.

Furthermore, the Court is doubtful that many of the services provided by the school are
actually principally benefitting veterans. For example, Plaintiffs cite to a CNN investigation that

revealed an average of only 12 veterans a day visited the athletic facilities in 2021, compared
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with more than 1,200 enrolled students.?> Without permanent housing for veterans on the
campus itself, few veterans apparently can take advantage of the private school’s extensive
athletic facilities.

Defendants contend members of Congress believed that the future lease with the
Brentwood School met the criteria of the Leasing Act when drafting that law. “The case law of
the Supreme Court and our court establishes that legislative history, untethered to text in an
enacted statute, has no compulsive legal effect.” Nw. Env’t Def. Ctr. v. Bonneville Power
Admin., 477 F.3d 668, 682 (9th Cir. 2007) (finding agency acted contrary to law when basing its
action solely on legislative history). Here, the lease is contrary to the plain terms of the statute.
The VA cannot rest on legislative history alone.

The Court also notes that Congress mandated in the Leasing Act that the VA’s Office of
Inspector General (OIG) conduct reports “on all leases carried out at the Campus and the
management by the Department of the use of land at the Campus.” WLALA, § 2(h)(1). Acting
under this mandate, the VA’s OIG found the Brentwood School lease noncompliant in its 2021
report for the same reasons Plaintiffs cite, namely that the facilities are designed primarily to
benefit the Brentwood School, not veterans. 2021 OIG Report at 24.

Under a common-sense reading of the statute, a lease for a private school’s athletic
facilities is not designed to “principally benefit veterans and their families.” If this lease were
sufficient to meet the standard set out by Congress, the entire West LA campus could be

dismembered by private entities that provide marginal benefits to veterans.

A review of the dispute between VA and OIG counsel regarding the legality of the
Brentwood School lease helps clarify VA Defendants’ position in the present motion to dismiss.
In this exchange, the OIG summarizes the VA’s interpretation of the relevant section of the

WLALA as follows:

“VA shared its interpretation of Section 2 (b)(2) and why it believed the Brentwood
School lease complied with those provisions. VA’s interpretation does not require the
underlying lease to provide services that principally benefit veterans, it just requires the

22 Nick Watt, Why Prime Real Estate Owned by the VA Is Leased for a Private School, a Ballpark, and an Oil
Well — and Not for Homes for Veterans, CNN (Apr. 6, 2022), https://www.cnn.com/2022/03/28/us/vareal-estate-
los-angeles/index.html.
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Lessee provide services that principally benefit veterans and their families. VA OGC
stated “VA can grant leases at West LA for terms of up to 50 years — where the third
party provides services that principally benefit Veterans and their families.” Therefore,
the actual use of the land is secondary to the services received.”

2021 OIG Report at 94.

This position, however, is contrary to the plain language of the statute. Section 2(b)(2) of
the WLALA limits land-use agreements on the WLA Grounds in part to “[a]ny lease of real
property for a term not to exceed 50 years to a third party to provide services that principally
benefit veterans and their families.” The Court interprets this section as Congress mandating
that any underlying leases to third parties be for the purpose of providing services that
principally benefit veterans. The actual use of the land is therefore not secondary to any
ancillary services lessees provide to veterans. The Court’s interpretation is the one most
consistent with the context in which Congress enacted the WLALA, in the wake of litigation
over the misuse of the WLA Grounds.?* Under this reading of the statute, VA Defendants have
not demonstrated that the Brentwood School leases 21 acres of athletic facilities in order to
benefit veterans, rather than to provide premier athletic facilities for their students.?* Plaintiffs

have therefore stated a plausible APA claim regarding this lease.

As Plaintiffs have plausibly asserted that the Brentwood School lease does not principally
benefit veterans, they have stated a claim under the APA, and as such Defendant’s Motion is
DENIED as to the lease with the Brentwood School.

B. SafetyPark Lease

Defendants offer a related defense of the lease with the SafetyPark parking lot, arguing
that it is valid exercise of the Secretary’s authority to enter into leases that “principally benefit
veterans and their families” that involve “transportation.” WLALA, § 2(b)(2)(H), VA Mot. at

19. Defendants admit that the public may park in the parking lot but contend that the lease with

23 Congressman Jeff Miller, for example, commented on the bill’s passage, “This historic site has suffered from
many years of neglect, misuse, and mismanagement; but, with passage of H.R. 5936, as amended, today, I am
confident that it will finally be on the path to preservation, revitalization, and the fulfillment of its mission to
serve and to provide for veterans in need throughout the Greater Los Angeles area.” 162 Cong. Rec. H5276,
accessible at https://www.govinfo.gov/content/pkg/CREC-2016-09-12/html/CREC-2016-09-12pt1-PgH5274.htm.
24 For example, the Brentwood School, which charges an annual tuition of $50,880 for students in grades 6-12,
advertises on its website that “our 21-acre athletic facilities are an extension of the classroom.”
https://www.bwscampus.com/our-program/athletics/resources-facilities.
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SafetyPark principally benefits veterans because of favorable provisions in the lease providing
for preferential hiring of veterans and remittance of net revenues to the VA. VA Mot. at 20.
Plaintiffs respond that despite these benefits, the SafetyPark parking lot remains primarily a
parking lot designed for the general public, regardless of its specific benefits for veterans. VA
Opp’n at 19.

While the Court commends the parking lot’s veteran-specific programming, the VA
asserts in part that the lease principally benefits veterans because net revenues are paid to the
VA. VA Mot. at 20. The Court rejects this argument, as the WLALA specifically “excludes
services in which the only benefit to veterans and their families is the generation of revenue for
the Department of Veterans Affairs” from the definition of principally benefits veterans and
their families. WLALA, § 2(c)(2). In other words, the leases must principally benefit veterans,
not principally benefit the VA.?

As Plaintiffs have plausibly asserted that the SafetyPark lease is contrary to the terms of
the Leasing Act, they have stated a claim under the APA, and as such Defendant’s Motion is
DENIED as to the lease with SafetyPark.

C. Drilling License

VA Defendants next argue that a license granted to an oil company by the VA does not
violate the Leasing Act because it is provided under a continuing lease from the Bureau of Land
Management (BLM). VA Mot. at 19. Defendants argue that WLALA “does not limit the
authority of the Secretary of the Interior or the Bureau of Land Management to continue existing
leases on the land,” nor does it “authorize the VA to rescind any agreement the United States of
America previously made to allow oil drilling on the West LA Campus.” /d. Defendants provide
a copy of the license agreement, which names the current licensee, WG Holdings, a successor to

a lease agreement under the BLM serial lease No. 0138800. VA Mot. Ex. 8. In response,

2 Additionally, Plaintiffs’ allegations raise questions about whether generation of revenue from these leases
always benefits the VA. Plaintiffs, for example, point to the fraud investigation of a VA contract officer who was
arrested for taking more than $286,000 in cash bribes for over a decade from the owner of a parking lot business
on the Grounds. The owner was sentenced to federal prison for orchestrating a longstanding bribery scheme in
which he defrauded the VA out of more than $13 million. FAC n. 225.
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Plaintiffs cite to the OIG Report, stating that the lease at issue has “no connection to the Bureau
of Land Management.” VA Opp’n at 18, citing 2021 OIG Report at 24. The Report further
explains, “[o]n March 7, 2017, License No. 691-97-01-1L was revived in a 10-year agreement
between VA and Breitburn. This ‘revived’ revocable license No. 691-97-01-1L is the one at
issue in OIG’s report, and it has no connection to BLM.” Id. The Court agrees with Plaintiffs
that whether the license at issue has any connection to the BLM is a factual dispute
inappropriate for resolution at the motion to dismiss stage. P1.’s Supp. Brief at 18. Taking their
factual allegations as true, the Court finds that Plaintiffs have plausibly alleged that the license
violates the WLALA. VA Defendants’ argument in the alternative that the Breitburn lease does
principally benefit veterans because of an agreement to donate a monthly payment from the
lease to a nonprofit that assists disabled veterans, VA Mot. at 19, again distorts the meaning of
the word “principally.” Defendant’s Motion is therefore DENIED as to Plaintiffs” APA claim
regarding the drilling license.
D. Easements

Plaintiffs challenge several easements on the WLA Grounds, including: (1) an easement
to the City of Los Angeles to construct temporary supportive housing; (2) an easement to
CalTrans “for the maintenance and operation of the 1-405 freeway on and off ramps”; and (3) an
easement to the South Coast Air Quality Management District. P1.’s Supp. Brief at 16. VA
Defendants argue that easements challenged by Plaintiffs do not violate the APA because they
are consistent with both the WLALA and the Secretary’s pre-existing authority to grant
easements to federal and state entities pursuant to 38 U.S.C. § 8124. VA Mot. at 16.

38 U.S.C. § 8124 authorizes the Secretary to “grant on behalf of the United States to any
State, or any agency or political subdivision thereof, or to any public-service company,
easements in and rights-of-way over lands belonging to the United States which are under the
Secretary’s supervision and control.” The WLALA authorizes the Secretary, pursuant to Section|
8124, to “grant easements or rights-of-way on, above, or under lands at the Campus to (A) any
local or regional public transportation authority to access, construct, use, operate, maintain,

repair, or reconstruct public mass transit facilities, including, fixed guideway facilities and
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transportation centers; and (B) the State of California, County of Los Angeles, City of Los
Angeles, or any agency or political subdivision thereof, or any public utility company
(including any company providing electricity, gas, water, sewage, or telecommunication
services to the public) for the purpose of providing such public utilities.” WLALA, §
2(b)(2)(H).

Plaintiffs reject VA Defendants’ interpretation of the WLALA as it regards the authority
of the VA to enter into any easement authorized by Section 8124. P1.’s Supp. Brief at 17.
Plaintiffs adopt the VA Office of Inspector General (OIG)’s conclusion that the easements that
the VA is allowed to enter into under the WLALA are limited and only “for the purpose of
providing such public utilities.” 2021 OIG Report at 65. The Court finds the OIG and Plaintiffs’
interpretation of this section of the statute reasonable and agrees that the authority granted under
the WLALA is more limited than that authorized under Section 8124. The easements Plaintiffs
challenge do not on their face fall within the authority granted to the VA to grant easements
under the WLALA and as such Defendant’s Motion is DENIED as to the easements.

IV. Housing Authority of the City of Los Angeles (HACLA)’s Motion

Plaintiffs assert three claims against Defendant HACLA: (1) discrimination in violation
of section 504 of the Rehabilitation Act; (2) discrimination against the subclass in violation of
section 504 of the Rehabilitation Act; and (3) denial of meaningful access in violation of section
504 of the Rehabilitation Act. See generally FAC.

HACLA moves to dismiss on the grounds that (1) this Court lacks jurisdiction pursuant to
the Veterans’ Judicial Review Act (“VIRA”); (2) lack of Article III standing; (3) failure to state
a claim pursuant to Rule 12(b)(6), and (4) failure to name an indispensable party pursuant to
Rule 12(b)(7) and Rule 19, specifically other local public housing authorities (“PHA”) in the
area participating in the HUD-VASH voucher program. The Court rejects all four of HACLA’s
arguments.

First, the VIRA does not divest this Court of jurisdiction over Plaintiffs’ claims against
HACLA. Plaintiffs’ claims against HACLA challenge HACLA’s actions and therefore do not
implicate any decision by the Secretary of the VA. See 38 U.S.C. § 511(a); Blue Water, 830
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F.3d at 315 (holding that Section 511 “merely bars review in the district court of decisions
that the [VA] Secretary has actually made”).

Second, Plaintiffs have standing to sue HACLA. At the motion to dismiss stage, the bar
to allege standing is not high. See Maya v. Centex Corp., 658 F.3d 1060, 1068 (9th Cir. 2011).
“[G]eneral factual allegations of injury resulting from the defendant’s conduct may” be adequate
because “on a motion to dismiss [courts] presume that general allegations embrace those
specific facts that are necessary to support the claim.” Lujan, 504 U.S. at 561. The FAC alleges
that HACLA administers the HUD-VASH program in a discriminatory manner by (1) refusing
to exercise its funding authority to address the needs of homeless veterans with disabilities, (2)
failing to work with the VA to fund construction of housing, and (3) declining to fund HUD-
VASH vouchers at rates which would allow veterans to medical care. FAC 4 23. As a result of
HACLA'’s actions, Plaintiffs allege that HACLA has denied them ““appropriate integrated
services . . . solely because of their disabilities” and “Defendants’ discrimination has irreparably
harmed Plaintiffs.” FAC 99 313-314, 318. Taking these allegations as true, as the Court must at
this stage, Plaintiffs have plausibly alleged that they have standing to pursue their claims against
HACLA.

Third, Plaintiffs have stated a claim under Section 504 of the Rehabilitation Act against
HACLA. To plead a prima facie case, a plaintiff must plausibly allege (1) that he suffers from a
disability, (2) that he is otherwise qualified to receive a government benefit, and (3) he was
“denied the benefits of the program solely by reason of his disability.” Duvall, 260 F.3d at
1135. HACLA asserts that Plaintiffs have not met the third element as to HACLA because they
have not alleged HACLA “denied any Plaintiff a benefit, or did so on the basis of disability
discrimination.” HACLA Mot. at 18.

As a threshold matter, HACLA asserts that Plaintiffs’ pleading is insufficient because
they do not identify HACLA’s specific conduct, instead lumping them in with the other
defendants. In Tivoli LLC v. Sankey, however, this Court found that allegations against
defendants generally comply with Rule 12(b)(6) when they “can fairly be read to claim that each

of the moving Defendants participated in the specific wrongful conduct alleged.” 2015 WL
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12683801, at *4 (C.D. Cal. Feb. 3, 2015). Here, Plaintiffs have alleged that HACLA, one of the
nation’s largest public housing authorities, oversees the distribution of the veteran-specific
HUD-VASH vouchers in Los Angeles. FAC 49 23, 140, 307-314, 319-323. This is sufficient
for the Court to determine that HACLA participated in the wrongful conduct alleged.

HACLA next seeks to pass the buck back to HUD. HACLA argues that Plaintiffs have
failed to state a claim against it because they “raise no allegations that HACLA denied HUD-
VASH benefits or otherwise prohibited meaningful access to their HUD-VASH benefits at all.”
HACLA Mot. at 19. HACLA repeatedly asserts that the voucher rates are pre-determined by a
formula provided by HUD and are not unilaterally determined by HACLA. See, e.g., HACLA
Mot.at 16-20. Due to their purported lack of discretion, HACLA argues Plaintiffs cannot state a
claim against them.

The Court disagrees. Plaintiffs allege that Defendants, including HACLA,
“administer[ed] the benefits offered by VAGLAHS and HUD-VASH in a manner that denies
veterans the benefits of VAGLAHS services, programs, or activities in the most integrated
setting appropriate” and that “Defendants’ denial of appropriate integrated services . . . is solely
because of their disabilities.” FAC 99 309, 313. HACLA’s administration of the HUD-VASH
vouchers is critical to unhoused veterans’ ability to actually obtain housing. As to HACLA’s
discretion, Plaintiffs note in their supplemental briefing that HACLA submitted evidence of its
request for exceptions and waivers from HUD for the rental amount limits, which allowed
HACLA to fund HUD-VASH at a much higher rate. See Request for Judicial Notice, Ex. E, Dkt.
69-2. The Court agrees with Plaintiffs that if HACLA is dismissed, there is no “guarantee that
HACLA will continue applying for these waivers to actually provide the appropriate amount of
support to our veterans; and any relief that HACLA may provide will be temporary.” P1.’s Supp.
Brief at 11-12. Thus, Plaintiffs have stated a claim against HACLA under the Rehabilitation
Act, and HACLA’s motion to dismiss is DENIED.
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CONCLUSION

Plaintiffs have emphasized that their demands are urgent. Since their first lawsuit settled
in 2015, the number of unhoused veterans in the area has more than tripled. It is unclear how
many veterans have died on the streets of Los Angeles during that time, never having received
housing or services.

The Court DENIES Defendants’ Motions to Dismiss.

The parties are ordered to meet and confer to consider an expedited timeline to move this

lawsuit forward. The Court sets a scheduling conference for January 4, 2024, at 10:00 a.m.

DATED: December 14, 2023 /{&/pz% % m

DAVID O. CARTER
UNITED STATES DISTRICT JUDGE
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INTRODUCTION

The Federal Defendants’ stay motion seeks to scuttle or substantially delay three
key components of this Court’s Final Judgment and Permanent Injunction, Dkt. 358: (1)
the provision of temporary supportive housing—100 units in 90 days and 750 total units
in 12—-18 months—on the VA’s West LA Grounds, proximate to desperately needed
mental and physical healthcare at the VA’s West LA Medical Center; (2) the increase in
outreach personnel staffing and referrals to local housing authorities; and (3) the provi-
sion of a plan, within six months of the Court’s judgment, for the construction of 1,800
additional permanent supportive units on the WLA Grounds.

Approximately 3,000 veterans in Los Angeles lack a permanent home. Post-Trial
Opinion; Findings of Fact & Conclusions of Law (“Post-Trial Op.”), Dkt. 359 at 11-12,
80. VA’s own findings indicate that the majority of these unhoused veterans have severe
disabilities. I. at 39. Troublingly, veterans with the most severely injured and traumatized
veteransies and traumas have long been excluded from project-based housing on or near
the WLA Grounds because their disability compensation exceeds income restrictions on
that housing—a direct result of VA’s outsourcing its housing development obligations to
third parties. Post-Trial Op. at 3, 104-105; Reynolds Decl. § 18.

No VA official contests that veteran homelessness in Los Angeles is a life-or-death
crisis. As this Court found, “with fall and winter approaching and with thousands of
homeless veterans still living on the streets of southern California,” the need for tempo-
rary housing on the WLA Grounds is an “emergency.” Emergency Order No. 1 at 2,
Dkt. 341; Emergency Order No. 2 at 2, Dkt. 342. Without the rapid provision of easily
accessible, high-quality temporary housing, unhoused veterans will be forced to continue
to weather the harsh conditions and trauma of street living; more will develop debilitating
mental health issues, addictions, or physical disease, or see those conditions exacerbated;
and more will die in the streets, which every year claim more lives. See Declaration of Jon-

athan Sherin (“Sherin Decl.) § 4. The Court’s relief cannot wait.
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The Federal Defendants’ stay motion confronts these stakes only blithely, if at all.
Yet the prevention of unhoused veterans’ needless suffering and death is precisely what
the trial of this case was all about, and what the Court’s orders—once implemented—will
address. Indeed, less than a month ago, Chelsea Black, Acting Chief of the VA Greater
Los Angeles Healthcare System’s (VAGLAHS) Office of Strategic Facility & Master
Planning, stated to this Court that VA was “going to find the funding [for temporary
supportive housing]. We want to do this.” October 18, 2024 Tr. at 42:12—13, Dkt.
371.

The Federal Defendants’ arguments in support of their motion do little more than
rehash arguments already presented and rejected by the Court—only now, they also con-
tradict the Court’s comprehensive factual findings following a month-long trial. But this
Court was right in the first instance, and it is right now. Plaintiffs urge the Court, in deny-
ing the instant motion, to spell out the breathtaking negative consequences of the legal
rules the Federal Defendants seek to establish: (1) that disabled veterans shall be barred
from the federal courts to vindicate their right to access healthcare VA determined they
are entitled to; (2) that Section 504 of the Rehabilitation Act does not require VA to pro-
vide reasonable accommodations so disabled veterans may access healthcare; (3) that the
1888 deed providing for the permanent maintenance of a soldiers’ home for disabled vet-
erans imposes no fiduciary duty, notwithstanding both Congress and the VA Secretary’s
acknowledgement of such duty; and (4) that the Court is somehow barred from holding
that land illegally leased for a college baseball complex, a private school, and an oil drill-
ing operation must instead be used to provide supportive housing for unhoused veterans.

These arguments have no likelihood of success. And the VA’s arguments do not
show the requisite irreparable harm, much less harm that overcomes the immense injury
to veterans. The Court should deny the Federal Defendants’ motion and continue to en-
force its Final Judgment, Permanent Injunction, and Emergency Orders.

//
//
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FACTUAL BACKGROUND

The Federal Defendants cannot and do not dispute that the consequences of a stay
for homeless and disabled veterans will be severe and in many cases irreversible. See Sherin
Decl. 99 4-5. Homelessness is lethal, and for those who survive, has devastating repercus-
sions including exacerbation of existing disabilities and health conditions and exposure to
violence and other victimization. Post-Trial Op. at 88—89; Declaration of Robert Reynolds
(“Reynolds Decl.”) 4] 22-23; Sherin Decl. 4] 4-5 (“environmental exposure is life-threat-
ening and has severe, long-lasting impacts on [homeless veterans’| physical, mental and
spiritual health and wellbeing.”). As Dr. Sherin testified: “Irreparable harm is being caused
to our Veterans in the streets every day of every year, and there is an inexcusably inadequate
urgency, nay emergency, in taking care of their wellbeing as top priority, full stop.” Sherin
Decl. § 7. This Court found the same: “Without temporary supportive housing, countless
veterans may die on the streets or in shelters while waiting for permanent housing to be
built.” Post-Trial Op. at 40. The need for temporary supportive housing is even more ur-
gent with the onset of winter. More homeless individuals die and develop serious illnesses
in the winter months than at other times of the year due to harsh weather conditions.
Sherin Decl. 9 6; Declaration of Benjamin Henwood § 2; Reynolds Decl. § 24. This Court’s
recognition of these risks is the basis for its emergency orders. See Emergency Order Nos.
1 and 2.
There Is Insufficient West LA Housing for Homeless and Disabled Veterans

The record is clear that VA lacks the housing necessary to address the needs of
unhoused disabled veterans in Los Angeles. Post-Trial Op. at 81 (finding the total supply
of available housing for homeless veterans in VAGHLAS’ catchment area is approximately
379 units.); see also id. at 111-12. As this Court found, VA urgently needs more supportive
housing near its WLA Medical Center—the VA medical facility providing “the bulk of the
specialty care” to veterans in Southern California—to ensure that unhoused disabled vet-
erans can access essential VA healthcare. Id. at 7677, 79—80. Absent this Court’s Judg-

ment, VA’s plodding development will not meet disabled veterans’ need for supportive
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housing (and by extension, the healthcare such housing is necessary to access) nearly fast
enough, if at all. Id. at 39 (“Without this Court ordering the VA to build significant tempo-
rary housing on the campus, the VA would likely continue violating the Rehabilitation Act
for years to come as veterans languish waiting for permanent housing.”).

There are presently only 307 permanent supportive housing units on the WLA
Grounds. Reynolds Decl. § 17. These units are in constant demand, 77 § 17, and their
construction—initiated only after the [alentini litigation—has been damagingly slow. Post-
Trial Op. 86, 88; Reynolds Decl. 4 15-16. Although VA has stated its intention to increase
permanent housing stock on the WLA Grounds, its proposed units will not be completed
until 2030 (or later, given VA’s dismal record). Post-Trial Op. at 87; see also id. at 39 (“delays
in implementation of the Master Plan and recent developments such as the [Government’s]
late notice of post-closure landfill”); 77. at 88 (EUL financing model “presents significant
delays and uncertainty for the construction of permanent supportive housing.”).

Existing emergency and transitional housing does not redress this shortage. As this
Court found, only 229 units of short-term housing were located on or near the WLA
Grounds as of August 12, 2024—occupancy sufficient for /less than ten percent of currently
homeless veterans in Greater Los Angeles. Id. at 87. Even beyond that population, there
are disabled veterans who, due to their placement in housing far from the WLA Grounds,
cannot access their healthcare at the WLA Medical Center. Reynolds Decl. § 20. Contrary
to the Federal Defendants’ claim, transportation does not easily compensate for the lack
of housing on the WLA Grounds; many severely disabled veterans struggle with the most
basic day-to-day tasks, let alone arranging and navigating transportation to the WLA
Grounds on a regular basis. Id. § 21. Indeed, veterans placed in housing far from the WLA
Medical Center often fall back into homelessness. Post-Trial Op. at 78, 82; Reynolds Decl.
920. And perversely, HUD-VASH voucher holders living far from the WLA Medical Cen-
ter may be required to become homeless again in order to move to a project-based unit on

the WLA Grounds. Post-Trial Op. at 104.
//
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And contrary to the Federal Defendants’ claim, empty beds do not indicate lack of
demand, but rather the Federal Defendants’ failure to conduct even remotely adequate
outreach. As this Court found, VA employs only 13 outreach personnel for the West LA
VA’s 22,000 square mile catchment area. Id. at 99; see also Sherin Decl. 9 9. This woefully
inadequate outreach places the burden of securing housing on unhoused veterans with
mental illness—a model that, unsurprisingly, does not work. Sherin Decl. § 8 (“[M]any
individuals living homeless on the streets are doing so because, at least in part, they are not
able to tend to their own affairs. Placing on them the burden of finding and/or organizing
their own access to housing sidesteps the core problem.”). Many homeless veterans do not
even know that living on the WLA Grounds near the VA Medical Center is a potential
option. Reynolds Decl. 9 19.

Finally, even if 229 short-term placements near the WLA Grounds were sufficient—
and they are patently not—many of those are emergency placements not suitable for more
than a few months. Post-Trial Op. at 18; Reynolds Decl. 4] 25-26. And one of these place-
ments, A Bridge Home, is a congregate setting where veterans lack the privacy and security
that an individual living unit affords—and that many veterans with mental health issues
require. Id. at ] 26.

In sum, this Court has found “‘significant, urgent demand for temporary and perma-
nent supportive housing on or near the WLA Campus to ensure veterans with disabilities
can access their healthcare benefits.” Post-Trial Op. at 83; see also Reynolds Decl. § 14.
Temporary supportive housing is specifically needed to “fill the gap between emergency
programs ... and permanent supportive housing.” Post-Trial Op. at 11314 (quoting trial
testimony). VA has no intention to construct azy temporary supportive housing there ab-
sent this Court’s injunction. Id. at 100.

Implementation of the Court’s Order
This Court’s Final Judgment and Permanent Injunction are based on weeks of trial

testimony supplemented with substantial testimony from VA officials and other knowl-

edgeable individuals in hearings on injunctive relief. See Dkts. 318, 321, 327, 339, 344, 349,
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361, 371, 382. This extensive record supports this Court’s incremental approach providing
for the construction of temporary and permanent supportive housing overseen by a Special
Monitor and capable of adjustment according to need: “At Plaintifts’ request, these numbers
[of housing units] are subject to modification by the Court to closely approximate the actual
need for housing.” Post-Trial Op. at 41.

Since the very first hearing on injunctive relief, Plaintiffs and the Federal Defendants
have collaborated to identify and procure temporary supportive housing for unhoused vet-
erans without disrupting operations on the WLA Grounds. See Minute Order Oct. 18, 2024,
Dkt. 375; Declaration of Roman Silberfeld (“Silberfeld Decl.”) 9 2—5. This has involved
identifying suitable sites for temporary supportive housing, as well as vendors and manu-
tacturers who could timely provide housing at a reasonable cost. Silberfeld Decl. qf 3—4.
Following an October 18, 2024 site visit, VA personnel and 15 real estate experts concluded
that sites 7 and Magenta B had sufficient sewer, water, and electrical capacity to service
these parcels, such that the placement of temporary housing thereon posed no insurmount-
able hurdles. Silberfeld Decl. § 5, see also Exhibit A.

The VA has ample available resources to pay for this temporary supportive housing,
which the VA estimates will cost just $30 million—a pittance in light of the VA’s $407
billion annual budget. Se¢ Declaration of John Kuhn § 7, Dkt. 394-4. As its own official
testified, VA is able to find the funding for such housing. Supra at 2. Moreover, VA per-
sonnel have assessed the maintenance costs associated with 100 temporary supportive
housing units and have not found an insurmountable burden to the agency. Silberfeld Decl.
9 7. Plaintiffs’ consultants estimate the cost of 100 units of temporary housing to be ap-
proximately $15 million. Silberfeld Decl. § 10.

STANDARD OF REVIEW

“A stay is not a matter of right, even if irreparable injury might otherwise result.”
Nken v. Holder, 556 U.S. 418, 433 (2009) (quoting Virginian Ry. Co. v. United States, 272 U.S.
0658, 672 (19206)). Rather, whether to enter a stay is “an exercise of judicial discretion” re-

quiring the individualized application of a four-factor balancing to a given case. Id.; id. at 434
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(listing factors: “(1) whether the stay applicant has made a strong showing that he is likely
to succeed on the merits; (2) whether the applicant will be irreparably injured absent a stay;
(3) whether issuance of the stay will substantially injure the other parties interested in the
proceeding; and (4) where the public interest lies” (quoting Hilton v. Braunskill, 481 U.S. 770—
71 (1987)).

“The party requesting a stay bears the burden of showing that the circumstances jus-
tify”” the court’s exercise of discretion. Nken, 556 U.S. at 434. The movant must make a

b

“strong showing” that it is likely to succeed on the merits; a “mere ‘possibility” is not
enough. Id. at 434-35; Index Newspapers ILC v. U.S. Marshals Serv., 977 F3d 817, 824 (9th
Cir. 2020) (same). Similarly, “showing some ‘possibility of irreparable injury’ fails to satisfy
the second factor.” Id. (quoting and overruling Abbassi v. INS, 143 F.3d 513, 514 (9th Cir.
1998)); see also Winter . NRDC, 555 U.S. 7, 22 (2008) (requiring showing “that irreparable
injury is /ikely” (emphasis in original)). Assuming that the requesting party can satisty the
tirst two factors, the court then considers whether the stay will substantially injure another
party and where the public interest lies. Nen, 556 U.S. at 435. A showing of harm to the
Federal Defendants does not “command|] the conclusion that the public interest weighs
entirely in favor of whichever outcome the government seeks.” Index Newspapers, 977 F.3d
at 838. Rather, courts “balance[] the public interest on the side of the plaintiffs against the
public interest on the side of the government to determine where the public interest lies.”
Id. The Federal Defendants have not met its burden. Plaintiffs address the four Nker factors
in order.
ARGUMENT
I. FEDERAL DEFENDANTS ARE UNLIKELY TO SUCCEED ON THE
MERITS OF THEIR APPEAL.

A.  The Court Properly Granted Relief under the Rehabilitation Act.

1. The Court Has Jurisdiction Over the Rehabilitation Act Claims.!

' Plaintiffs further refer the Coutt to the amicus briefs by Legal Scholars and Swords to
Plociyshares, Dkt Nos. 92 and 98, both filed in opposition to the Federal Defendants’ motion
to dismiss.
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Attempting to relitigate this Court’s year-old jurisdictional determination, the Fed-
eral Defendants first assert that VA has exclusive jurisdiction over any claim related to the
provision of veterans’ benefits. Gov’t Br. at 11-12. But as this Court cogently explained in
its order denying the Federal Defendants’ motion to dismiss, that is not the law. Dkt. 106
at 16-21. Section 511 “does not give the VA exclusive jurisdiction to construe laws affect-
ing the provision of veterans benefits or to consider all issues that might somehow touch
upon whether someone receives veterans benefits.” Broudy v. Mather, 460 F.3d 106, 112
(D.C. Cir. 2000) (original emphasis); Hanlin v. United States, 214 F.3d 1319, 1321 (Fed. Cir.
2000) (Section 511 does not “require the Secretary, and only the Secretary, to make all
decisions related to laws affecting the provision of benefits.”); ¢/ FERC v. Elec. Power Supply
Ass'n, 577 U.S. 260, 278 (2016) (refusing to read “affecting” hyperliterally where doing so
would result in statute’s “assuming near-infinite breadth”). “Rather, [Section 511] simply
gives the VA authority to consider such questions when making” an individualized benefits
determination, and disallows review of such determinations once made. Broudy, 460 F.3d
at 112.

Tellingly, the Federal Defendants’ brief makes no mention of Broudy, whose stand-
ard the Ninth Circuit invoked in Vezerans for Common Sense v. Shinseki [T7CS], 678 F.3d 1013,
1025 (9th Cir. 2012). That is because Broudy and 17CS squarely foreclose the Federal De-
fendants’ argument that Section 511 divests this Court of jurisdiction even over claims that
do not seek to revisit decisions made by VA in the course of prior benefits determinations.
In 1VCS, the Ninth Circuit recognized that the district court in Broudy properly exercised
jurisdiction over claims whose resolution “did not require the district court ‘to decide
whether any of the veterans whose claims the Secretary rejected were entitled to benefits’
or to ‘revisit any decision made by the Secretary in the course of making benefits determi-
nations.”” 678 F.3d at 1030 n.21 (internal brackets and emphasis omitted) (quoting Broudy,
460 F.3d at 115). Those are precisely the facts here. Adjudicating Plaintiffs’ Rehabilitation

Act claims did not require this Court to second-guess VA’s previous benefits determina-
q g
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tions or revisit decisions made by VA in the course of reaching those determinations. Ra-
ther—taking VA’s prior benefits determinations as a given—this Court found that VA’s
failure “to provide sufficient temporary and permanent supportive housing on or near the
WLA Grounds” denies Plaintiffs the reasonable accommodations they need to access the
benefits to which VA has already determined that they are entitled.” Dkt. 302 9 41.

The Federal Defendants also misconstrue this Court’s (correct) observation that
“the Rehabilitation Act is a generally applicable anti-discrimination statute” that is “not
administered by the VA,” Dkt. 106 at 20, suggesting without citation that VA is specialized
in assessing Rehabilitation Act claims. Gov’t Br. at 7. It then argues that, even if Rehabili-
tation Act claims fall outside VA’s specific expertise, the legislative history of the VJRA
nevertheless supports VA’s claim to exclusive jurisdiction. But that is just not true. Even
the language quoted by the Federal Defendants demonstrates that Congress in enacting
the VJRA meant to curb only judicial second-guessing of VA’s previous benefits determi-
nations. See Gov’t Br. at 7 (quoting H.R. Rep. No. 100-963 at 21 (rejecting “judicial scrutiny
of individual benefit determinations”)).

Finally, the Federal Defendants cite just two Board of Veterans’ Appeals decisions
and a single, nonprecedential Court of Appeals for Veterans Claims decision—all of which
addressed Rehabilitation Act arguments raised in appeals from denials of individual bene-
fits’—to question this Court’s determination that absent judicial review, there is a jurisdic-

tional void for Rehabilitation Act claims (like Plaintiffs’) that do not arise from individual

> Contrary to the Federal Defendants’ suggestion, Gov’t Br. at 6 n.2, this Court has never
held that permanent supportive housing is a veterans’ benefit subject to VA’s claims and
review processes. Rather, this Court’s Post-Trial Op. simply recognized that permanent sup-
portive housing m?l—like a parking garage abutting a hospital—be a “medical facility” at
or through which disabled veterans may access the healthcare services to which VA has
found them entitled. Dkt. 302 at 44—45.

> Gov’t Br. at 8 (citing Bd. Vet. App. 1724432, 2017 WL 3410952, at *1 (June 28, 2017)
“This matter comes before the Board of Veterans” Appeals (Board) on appeal from a
uly 2012 decision by the Health Administration Center (HAC) of the Department of

eterans Affairs (V. X) in Denver, Colorado, that found the appellant was not eligible for

CHAMPVA benefits because she was not enrolled in Medicare Part B.”), Bd. Vet. App.

0533845, 2005 WL 3924108, at *1 (Dec. 15, 2005) (“This matter comes to the Board of

Veterans’ Appeals (Board) from an August 2000 determination by the Department of

Veterans Affairs (VA) Medical Center (MC) that the veteran was not eligible for fee-basis
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benefits decisions. But this misses the point entirely. As this Court correctly concluded, a
jurisdictional void would exist not because the BVA and CAVC have never seen a Reha-
bilitation Act argument raised in challenges to denials of individual benefits claims, but
because the Rehabilitation Act claims of Plaintiffs and class members could not be made
in the VA claims process at all, let alone secure equitable relief through that system. Dkt.
102 at 21 (“The Rehabilitation Act is not a law that creates benefits for veterans, so Reha-
bilitation Act complaints cannot be presented as claims for benefits to [VA regional of-
fices|,” and therefore “cannot access the higher levels of VJRA’s review system][.]”). Thus,
the Federal Defendants’ sweeping interpretation of VA’s exclusive jurisdiction would de-
prive the class of any meaningful forum for their Rehabilitation Act claims.
2. Federal Defendants’ Arguments that this Court Improperly Granted

Relief on the Rehabilitation Act Claims Lack Merit.

This Court correctly granted relief on Plaintiffs’ Rehabilitation Act claims. The Fed-
eral Defendants plainly denied veterans the benefits of the VA’s healthcare services in the
most “integrated setting appropriate to their needs” and failed to provide them with rea-
sonable accommodation to meaningfully access their healthcare services, solely on account
of their disabilities. See Post-Trial Op. at 8. The Federal Defendants’ arguments challenging
this Court’s conclusions lack merit and would fail on appellate review. See Gov’t Br. at 9—
12.

First, with respect to Plaintiffs’ integration claim, the Federal Defendants claim that
the “the trial record does not support the Court’s determination that an inability to reside
in supportive housing on [the Campus] place[d] unhoused veterans at risk of institutional-
ization.” Gov’t Br. at 9 (internal quotation marks and quoted source omitted). According
to the Federal Defendants, testimony that “unhoused veterans may cycle into and out of
certain institutions” is not enough to establish that Plaintiffs are at a “serious risk” of in-

stitutionalization without supportive housing. Id. But that blatantly ignores the full depth

medical care.”), and Raznes v. Shinsei, No. 09-3730, 2012 WL 1511697, at *1 (Vet. Apﬁ).
Apr. 30, 2012) (“The appellant . . . apl}))eals a June 10, 2009, Board of Veterans’ A&)pea S
(_lﬁ)ar%) decision that denied VA disability compensation benefits for a back condi-
tion.”)).
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of the record. The Court expressly concluded based on numerous veterans’ testimony that
“Im]any homeless veterans” with disabilities accept institutionalization—including in
“emergency departments, psychiatric institutions, and jails”—as their oz/y means to “re-
ceive healthcare” and “mental healthcare services.” Post-Trial Op. at 47. In other words,
veterans “[wlithout permanent supportive housing” are left with an ultimatum: either “ac-
cept institutionalization or go without [necessary| services.” I4. That evidence plainly
demonstrates a “serious risk” of institutionalization. See I".L.. v. Wagner, 669 F. Supp. 2d
1106, 1120 (N.D. Cal. 2009) (finding that, without certain governmental program, elderly
plaintiffs with certain mental disabilities were at “serious risk” of institutionalization be-
cause there was no feasible “alternative” for a “large portion of the class” to have healthcare
needs met).*

Second, with respect to Plaintiff’s meaningful access claim, the Federal Defendants
assert that this Court’s findings were “insufficient to support . . . relief” because the trial
record shows only that “it is easier for veterans (or anyone else) to access healthcare facili-
ties” when they live on or near Campus. Gov’t Br. at 10. But the record is replete with
testimony that veterans’ meaningful access to healthcare and mental health services depends
on the Federal Defendants’ provision of permanent supportive housing. See, e.g., Post-Trial
Op. at 44 (concluding, based on testimony, that many unhoused veterans with disabilities
“require specialists and medical services that are only available on the [Campus]”); id. at 45
(concluding, based on testimony, that “[w]hen a veteran with a serious disability is placed
in an apartment far away from [Campus| and/or their community, they often fall back into
homelessness,” reducing access to healthcare). Plaintiff Laurieann Wright, for example,
testified that she cannot access her healthcare on the Campus—the only place that she can

receive the care she needs—because “the hours-long journey” would be “excruciating” for

* The Federal Defendants’ lone case citation purportedly compelling a contrary result actu-
ally supports Plaintiffs’ position. See M.R. v. Dreyfus, 697 F.3d 706, 734-35 (9th Cir. 2012)
(agreeing with the DOJ that “([it]he integration mandate prohibits public entities from pur-
suing policies that place individuals at risk of unnecessary institutionalization,” and finding
that plaintiffs, individuals with mental and physical disabilities to whom the government
denied certain in-home “personal care services,” were at a “serious risk” of institutionaliza-
tion).
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her disabilities, causing her to forgo care altogether. Id. at 4. And while the Federal De-
fendants baselessly speculate that there are a “range of [other] measures” besides support-
ive housing that could provide veterans with meaningful access to healthcare, see Gov’t Br.
at 10, the unfortunate reality is that for many veterans permanent supportive housing is the
only option. See Post-Trial Op. at 44 (concluding, based on testimony, that “[t|he stress
associated with traveling to the [Campus| for treatment and therapy is often an insurmount-
able barrier for veterans suffering from [serious mental illness][,] . . . [traumatic brain in-
jury], co-occurring mental illness, and substance abuse”). Based on these findings, the
Court had ample reason to grant Plaintiffs relief on their meaningful access claim. See Baugh-
man v. Walt Disney World Co., 685 F.3d 1131, 1136 (9th Cir. 2012) (granting plaintiff’s mean-
ingful access claim because, “if [the defendant] can make [the plaintiff’s] experience less
onerous and more akin to that enjoyed by . . . able-bodied [individuals], it #ust take reason-
able steps to do so” (emphasis added)).

In addition, the Federal Defendants claim that, “[e]ven assuming Plaintiffs had car-
ried their burden as to these [Rehabilitation Act] claims, . . . Plaintiffs’ proposed modifica-
tion”—requiring the VA to develop permanent supporting housing on Campus—"“would
fundamentally alter the nature of the VA’s programs.” Gov’t Br. at 10. Their multiple “fac-
tual” reasons for this theory find no support in the trial record.

In particular, according to the Defendants, this Court “ignored” the “extensive evi-
dence” at trial showing that their provision of permanent housing would “upend VA’s
(increasingly successful) strategy to end veteran homeless in the Greater Los Angeles area.”
Id. at 11. But far from “ignor[ing]” the evidence, the Court directly considered it and con-
cluded that providing permanent housing “is 7oz a fundamental alteration of thle] [VA’s]
program(s].” Post-Trial Op. at 22; zd. at 66 (reiterating that finding). Indeed, to the contrary,

the Federal Defendants “already administer” housing on or near the Campus, so simply

> Citing Daubert v. Lindsay Unified Sch. Dist., 2012 WL 1593968, *11 (E.D. Cal. May 4, 2012),
the Federal Defendants observe that the “meaningful-access standard does not require [a
defendant to provide] the ‘most optimal or convenient’ level of access.” Gov’t Br. at 10. But
that observation misses the point. Without permanent supportive housing, many veterans
have 7o access whatsoever to healthcare and mental health services. See Post-Trial Op. at 44.

16

PLAINTIFFS OPPOSITION TO FEDERAL DEFENDANTS MOTION TO STAY PENDING APPEAL

SA216




© o0 31 S o A W N -

[\ NG T N T No TR NG T NG TR NG T NG T N R e e N N e e T e e
coOo J &N U1 AL ODND =R, O VW OO N Ul BN =, O

—

Case: 24-6576, 11/19/2024, DktEntry: 25.1, Page 220 of 259

Jase 2:22-cv-08357-DOC-KS  Document 405 Filed 11/08/24 Page 18 of 31 Page ID

#:18288

“[i]ncreasing the amount, speed, and quality of Permanent Supportive Housing” does not
impose an unreasonable burden on them. Id. at 22. While some of the VA’s recent efforts
have improved veteran homelessness, the reality is that “thousands of veterans [still] re-
main on the streets of Los Angeles.” Id. at 20. And “many of the veterans who have moved
into housing” are still unable to access necessary healthcare services on the Campus. Id.
Requiring the Federal Defendants to provide permanent supportive housing is therefore
more than reasonable in order to address this “urgent crisis.” Id. at 27.

The Federal Defendants further claim that spending the “massive resources” to de-
velop temporary and permanent supportive housing would require the VA “to shift its
finite resources away from existing community-wide efforts” to help homeless veterans.
Gov’t Br. at 11 (emphasis omitted). But the approximately $100 million that it will cost
Federal Defendants to develop temporary supportive housing amounts to only a small
fraction of the VA’s $407 billion annual budget for 2024.° Post-Ttial Op. at 22. And any
costs to develop permanent supportive housing is more than reasonable “as these costs
will be spread out over [a] six-year timeline.” Id. In addition, the Federal Defendants’ con-
tention that permanent supportive housing will cause veterans to become ore segregated
from their communities is ill-founded. See Gov’t Br. at 11-12. As the Federal Defendants
well know, one of the goals of permanent supportive housing is to create “connective tis-
sue” for veterans—such as parks, “places to gather,” job training opportunities, and recre-
ational activities. Post-Trial Op. at 62. Indeed, “[m]any veterans want to live in a community
with other veterans on the [Campus]”: they feel they finally would be integrated in a com-
munity. I4. (emphasis added). Where the alternative is the streets, the unsupported assertion

is fatuous at best.

¢ The Federal Defendants claim that the “size of VA’s budget, without more, is not a basis
to conclude that VA could reasonably atford these expenses.” Gov’t Br. at 12. But that
claim rings hollow when the Federal El)efendants have not once provided an estimate re-
garding their purported financial shortfall. Nor have the Federal Defendants “been proac-
tive in seeking or requesting additional funding from Congress with which to construct
housing.” Post-Trial Op. at 51.
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Finally, the Federal Defendants speculate that they would incur other “immense
burdens” in providing permanent supportive housing, such as “increasing . . . infrastructure
on Campus” or “preparing a new environmental impact statement.” Gov’t Br. at 12. But
the Federal Defendants recently “invested over $100 million to upgrade and expand the . .
. Campus’s infrastructure.” Post-Trial Op., at 49. And critically, as this Court found, most
of the sites contemplated for additional permanent supportive housing woul/d benefit from
that upgrade. Id.; see also id. at 22 (“As to permanent housing, the Court finds that ample
infrastructure exists on campus, or could be developed in the six-year timeline requested
by Plaintiffs.”). In addition, the Federal Defendants previously conducted an environmen-
tal report. Id. And that report “already demonstrated that at least 1,622 [housing] units can
be constructed on campus.” Id. In short, the Federal Defendants “burdens” are vastly over-
blown, and Plaintiffs proposed modification—requiring the VA to develop permanent
supporting housing on Campus—is more than reasonable.

B.  The Court Properly Granted Relief on The L.and-Use Claims.

This Court correctly held that the 1888 Deed conveying the Campus to the govern-
ment created a charitable trust, and under the West Los Angeles Leasing Act of 2016
(“WLALA”), Pub. L. No. 114-226, 130 Stat 926 (20106), the government assumed—and
then breached—enforceable fiduciary duties to the Plaintiffs as a trustee of that trust. The
Court’s permanent injunction enjoining the Federal Defendants from entering into new
land-use agreements that do not “principally benefit veterans and their families” was both
proper and necessary. Each and every argument raised by Federal Defendants to challenge
this Court’s conclusions—arguments that often “repeat the same [points] and legal author-
ities that this Court and others have previously rejected,” Powers v. McDonough, No. 2:22-
CV-08357-DOC-KSX, 2024 WL 3416249, at *15 (C.D. Cal. July 14, 2024)—lacks merit
and would plainly fail on appellate review. Gov’t Br. at 12-16.

1. The Federal Defendants’ Arocuments that this Court Erroneously

Found an Enforceable Trust L.ack Merit.
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First, relying on general principles applicable to charitable trusts, the Federal De-
tendants argue that the Plaintiffs lack standing to enforce the charitable trust. Gov’t Br. at
13. Not so. It is true that the Attorney General under whose law the charitable trust is
created is generally the party who can sue to enforce a charitable trust. See Ronald Ches-
ter et al., Bogert’s The Law of Trusts and Trustees (Bogert’s) § 414 (July 2024); Restate-
ment (Third) of Trusts § 94 (2012). But courts have “relax[ed] th[is] rule” in a “fairly large
group of cases,” including where private citizens have a “special interest” in the charitable
trust—meaning that the private citizens’ “positions with regard to the charitable trust
[i.e., their entitlement to benefits under the trust] are more or less fixed.” Ronald Chester
et al., Bogert’s, § 414 (collecting cases); San Diego ete. Boy Scouts of Am. v. City of Escondido,
14 Cal. App. 3d 189, 195 (1971) (“[T]he right of the Attorney General to sue to enforce a
charitable trust is not exclusive: other responsible individuals may be permitted to sue on
behalf of the charity.”). While the number of intended beneficiaries should be “reasona-
bly limited,” that rule generally applies when the risk for “frequent” and “unnecessary”
litigation is high. Restatement (Third) of Trusts § 94; Chester et al., Bogert’s, § 414; see
Hooker v. Edes Home, 579 A.2d 608, 615 (D.C. 1990) (a “large size” of beneficiaries typi-
cally cannot have standing because each “could file an action challenging a decision com-

mitted to the trustees’ discretion”).

Here, under the 1888 Deed, the grantors gifted the charitable trust to the govern-
ment expressly for the purpose of housing disabled veterans. See Dkt. 37-3 (1888 Deed).
So Plaintiffs—a group of homeless veterans suffering from disabilities, particularly trau-
matic brain injury and mental illness—are plainly a group of “intended beneficiaries” with
a special interest in that trust. See Post-Trial Op. at 28 (stating that the Plaintiffs are “in-
tended beneficiaries” of the trust); see Hooker 579 A.2d at 612, 617 (holding that a class of
indigent women who were potential residents of “free home” had standing under the
“special interest” exception to enforce a charitable trust because, as “identified intended
beneficiar[ies]” in the trust, they had a “justiciable interest in the enforcement of the

trust”). And while the number of Plaintiffs and their Class is relatively large in size, the
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risk for frequent and unnecessary litigation is not present here: they brought suit as a
class action in a single proceeding to ensure that government manages the Campus in
ways that “principally benefit” a// veterans going forward. WLALA § 2(a). Thus, Plaintiffs
have standing to enforce the trust.

Second, Federal Defendants claim that the Plaintiffs lack an Article III injury suffi-

> <<

cient to establish standing, contending that the Federal Defendants’ “misuse of property”
is an injury to the “community as a whole,” not to the beneficiaries of the charitable trust.
Gov’t Br. at 13-14 (internal quotation marks and quoted source omitted). But the “es-
sence of a ‘special interest’ in a charitable trust zs a particularized interest distinct from
that of members of the general public.” He Depu v. Yahoo! Inc., 950 F.3d 897, 907 (D.C.
Cir. 2020) (emphasis added). Disabled veterans’ “opportunity to enjoy a direct benefit
from the [charitable trust]”—that is, to receive housing and others benefits on the Cam-
pus—"“differ[s] markedly from the incidental and indirect benefit the public realizes from
[the charitable trust].” Id. (cleaned up). Plaintiffs therefore do not lack an Article I1I in-
jury.

In addition, the Federal Defendants rehash their claim that the 1888 Deed did not
create a charitable trust. Gov’t Br. at 14; see also Dkt. 193-1 at 32-34 (making the same ar-
gument in summary-judgment briefing). But this Court and the court in Valentini v.
Shinseks, 860 F. Supp. 2d 1079 (C.D. Cal. 2012) have already—and correctly—found that
this argument lacks merit. “In order to create a charitable trust, there must be an inten-
tion to convey the property for a charitable purpose.” Dkt. 218 at 15. The 1888 Deed
granted the land to the Government on the condition that it “established, constructed,
and permanently maintained” housing for disabled veterans. Dkt. 37-3 (emphasis added). In
other words, the 1888 Deed “expresse[d] far more than a hgpe” that the Government will
use the land to house disabled veterans; it granted the Government the land “[only] on
the condition” that it will do so “for all time.” Valentini, 860 F. Supp. 2d at 1104 (original
emphasis). That conditional language demonstrated grantors’ manifest intention to create

a charitable trust. See United States v. Cerio, 831 F. Supp. 530, 536 (E.D. Va. 1993) (bequest
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to the U.S. Coast Guard Academy to establish a scholarship fund for graduates “unmis-

takably create[d] a valid charitable trust”).’

Finally, the Federal Defendants reassert their argument that any duties associated
with the charitable trust are unenforceable. That is because, according to the Federal De-
fendants, Congress did not enact any legislation “unambiguously assum|ing]” fiduciary
duties “enforceable against the government.” Gov’t Br. at 1415 (citing .Arizona v. Navajo
Nation, 599 U.S. 555, 564 (2023)). But WLALA does impose fiduciary duties on the gov-
ernment: the Act expressly regulates the government’s leases with third parties on the
Campus, requiring the government to review and evaluate the leases to ensure that they
“principally benefit veterans and their families,” among other requirements. WLALA §
2(a) (listing other requirements); see also WLALA § 2(c) (prohibiting any “land-sharing

>

agreement[s]” unless it “benefits veterans and their families”); WLALA § 2(j) (requiring
the government to prepare annual report describing the leases on the Campus in part to
ensure compliance). As this Court rightfully identified, “the[se] statutory obligations [un-
der the WLALA] mirror the types of fiduciary duties that trustees traditionally assume.”
Post-Trial Op. at 17; see Restatement (Third) of Trusts § 76 (“The trustee has a duty to
administer the trust, diligently and in good faith [for the benefit of the beneficiaries], in
accordance with the terms of the trust and applicable law.”). Thus, through the WLALA,

the government unambiguously assumed fiduciary duties with respect to the charitable

trust.®

7 In 1866, Congtess authorized the Government to accept gifts in order to house disabled
veterans. See 24 US.C. § 111, 14 Stat. 10 (\17866) (“1866 Act”). In particular, the 1866 Act
allowed the National Home for Disabled Volunteer Soldiers, the governmental body that
received the land, “to receive all donations of money or property for the benefit of the
PNational Home|.” Id. at § 4. The Federal Defendants claim that, because the 1866 Act al-
owed the government to “hold or dispose of” donated property for its “sole and exclusive
use,” the 1§88 Deed could not have conveyed a charitable trust. Gov’t Br. at 14 (citing 1866
Act at § 5). That misses the point. The 1866 Act authorized the government to accept the
land; and the 1888 Deed created a charitable trust (not the 1866 Ect).

® The Federal Defendants also cleatly understood, at least at one point, that they were subject
to enforceable fiduciary duties with respect to the charitable trust. In his 2016 “Draft Master
Plan” for the Campus, the VA Secretary acknowledged the “land was deeded for the benefit
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2. The Injunctive Relief on the I.and-Use Claims is Proper.

The Federal Defendants also take issue with the Court’s injunctive relief “enjoin|ing]
[the Federal Defendants] from entering into new land use agreements with the Brentwood
School, Safety Park, Bridgeland Resources, and UCLA” that “do[] not principally benefit
veterans and their families.” Post-Trial Op. at 42, 70. Fundamentally, they claim that the
Court exceeded its jurisdiction to issue the injunction because “Plaintiffs’ injuries would be
completely remedied by an order holding the [four lease] agreements invalid, leaving VA
free to negotiate new, more beneficial agreements.” Gov’t Br. at 15. But the government’s
“free” and independent negotiation with third parties is what precipitated the Plaintiffs’
injuries in the first place. See Post-Trial Op. at 52 (finding that Congress enacted the Leasing
Act specifically “to refocus the VA’s efforts in West LA on veterans in need of services|,]
particularly those who are homeless,” because the “VA’s [negotiated] land deals . . . were .
. ‘misuses’ of the land”); 7d. at 53 (finding that even after the VA’s Office of Inspector
General concluded that the leases “were noncompliant with federal law, the VA continued
to allow leaseholders to occupy the land [unlawfully] and exercise renewal options”). And
preventing the government from independently re-negotiating the land-use leases is the
only way to prevent the government from injuring the Plaintiffs in the future. See 7. at 42
(were the government to independently renegotiate the leases, “it [would be] virtually im-
possible for the leases . . . to principally benefit veterans”). The Court’s injunction therefore
is necessary to afford complete relief.
According to the Federal Defendants, the Court’s recent orders regarding the Brent-
wood, Safety Park, and UCLA leases “undercut[]” the Court’s premise that the govern-
ment’s renegotiation of the leases “would be futile.” Gov’t Br. at 15 (internal quotation

marks and quoted source omitted). But those orders are fully consistent with the Court’s

of Veterans in 1888 to serve as a home for our nation’s heroes,” and that the land’s “Iintended

Zjaye was to serve those veterans. Post-Trial Op. at 43 (emﬁahasls in original); see also Dkt.
193-53 at 7 (Executive Summary of the 2016 Draft Master Plan, which state that the “in-
tended purpose” of the Campus is to create a “home” and ‘vibrant community” that “in-
cludes the development of high quality housing tailored to priority Veteran subpopulations
with robust support | serv1ces]g)
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permanent injunction. They do not allow the Federal Defendants to independently nego-
tiate new long-term leases with lessees; instead, they either require the Court and the Plain-
tiffs to approve future leases to ensure that the government complies with its enforceable
fiduciary duties outlined under WLALA, or they provide a temporary plan until a lawful
resolution can be reached. See Dkt. 357 (“order[ing] [the VA] . .. to negotiate with and
enter into an enhanced use/facilities sharing agreement/lease with Brentwood School,”
but requiring the terms to be “approved by the Court . . . with the input of Plaintiffs and
the Class”); Dkt. 310 (as it relates to Safety Park, simply ordering at this time the VA “[to]
commence a re-compete process for the operation of the parkinglots”); Dkt. 386 (outlining
certain requirements for a “temporary lease” until a “holistic and long-lasting solution” can
be reached).

Finally, the Federal Defendants argue that the Court’s recent order regarding Brent-
wood’s lease “usurpls] from the VA” the “unrestricted” power to enter into the terms of
its own contracts. Gov’t Br. at 16 (internal quotation marks and quoted source omitted).
But that misses the point. The Court’s order compelling the government does not “usurp”
a contractual right: it merely ensures that the VA’s contract will comply with the law—that
is, their enforceable fiduciary duties outlined under WLALA—which the Court is empow-
ered to do. See Post-Trial Op. at 35 (stating that the Court’s injunction regarding Brentwood
will “ensure the land is put to a use that principally benefits veterans” pursuant to WLALA);
Dkt. 357 (establishing that the Court may issue the injunction because it “has jurisdiction
over the subject matter of this action and over the parties”); Califano v. Yamasakz, 442 U.S.
682, 705 (1979) (“Absent the clearest command to the contrary from Congtress, federal

courts retain their equitable power to issue injunctions in suits over which they have juris-

diction.”).
II. THE FEDERAL DEFENDANTS DO NOT ESTABLISH THE OTHER
FACTORS FOR A STAY.

A.  The Federal Defendants Cannot Establish Irreparable Harm, and a

Stay Would Substantially Injure Plaintiffs and Others.

23

PLAINTIFFS OPPOSITION TO FEDERAL DEFENDANTS MOTION TO STAY PENDING APPEAL

SA223




O o0 41 & Ut AW -

NN DNDN DN NN DN R, s, s sl Rl s s
o e =) N 1 e e O A == R e e o e S L e \S e e

—N

Case: 24-6576, 11/19/2024, DktEntry: 25.1, Page 227 of 259

Jase 2:22-cv-08357-DOC-KS  Document 405 Filed 11/08/24 Page 25 of 31 Page ID

#:18295

Even if the Federal Defendants were likely to succeed on the merits of their case
(which they are not), they cannot establish irreparable harm from the absence of a partial
stay. Were the Court to grant the Federal Defendants’ stay motion, it would be #be Plain-
tiffs and the nearly 3,000 homeless veterans in Los Angeles who would be irreparably
harmed. Powers, 2024 WL 4100860, at *46 (observing that there are an estimated 3,878
homeless veterans in Los Angeles). The Federal Defendants have failed to construct ade-
quate housing for veterans on the Campus for years. Seg, e.g., 7d. at *48-49 (“In 2021, . ..
the VA OIG reported that, despite plans to construct 770 permanent supportive housing
units on the WLA Grounds by 2022, the VA had only constructed 55 units of permanent
supportive housing.”). Due to the Federal Defendants’ inaction, Plaintiffs and other vet-
erans have already suffered irreparable harm, including being denied access to the com-
munity-based VA healthcare and mental care for which they are eligible, experiencing ex-
acerbation of existing disabilities and health conditions, and in some cases dying just
streets away from the Campus. Id. at *51 (describing these particular “devastating conse-
quences” from the Federal Defendants’ inaction). Today, there is still a lack of “tempo-
rary and permanent supporting housing” on the Campus—a problem that is “significant”
and “urgent.” Id. at *48; see also id. at *50 (the current amount of temporary housing “is
not sufficient to address the number of homeless veterans”); Sherin Decl. § 4 (the
Court’s orders will “help alleviate the horrific conditions that are debilitating and, in some
cases, killing homeless Veterans”). And granting Federal Defendants’ stay request would

only further contribute to these veterans’ ongoing harm.

1. Plaintiffs’ and Other Stakeholders Are the Ones Who Would Suffer

Irreparable Harm from the Issuance of a Stay.

The Federal Defendants have failed to construct adequate housing for veterans on
the Campus for years. See, e.g., 7d. at 48—49 (“In 2021, . .. the VA OIG reported that, despite
plans to construct 770 permanent supportive housing units on the WLA Grounds by 2022,
the VA had only constructed 55 units of permanent supportive housing.”). The work

needed to place temporary supportive housing order by the Court is readily achievable.
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Silberfeld Decl. 4] 9—10. Due to the Federal Defendants’ long inaction, Plaintiffs and other
veterans have already suffered irreparable harm, including being denied access to the com-
munity-based VA healthcare and mental care for which they are eligible, experiencing ex-
acerbation of existing disabilities and health conditions, and in some cases dying just streets
away from the Campus. Id at 51 (describing these “devastating consequences” from the
Federal Defendants’ inaction).

Today, there is still a gross lack of “temporary and permanent supporting housing”
on the Campus—a problem that is “significant” and “urgent.” Id. at 48; see also id. at 50 (the
current amount of temporary housing “is not sufficient to address the number of homeless
veterans”). Delaying the implementation of the Court’s orders “will exacerbate the crisis
level emergency that continues in Los Angeles and will only serve to interfere with the
effort to reduce the daily suffering and deterioration of Veterans who subsist on the
streets.” Sherin Decl. § 2, see also id. § 4 (““The crisis level emergency of Veteran homeless-
ness must be addressed now, which I have advocated for in my written and oral reports
and spoken about in public convenings, in the press and live media for many years.”). The
failure to treat the Court’s judgment and post-trial-orders “as a true emergency . . . to help
alleviate the horrific conditions that are debilitating and, in some cases, killing homeless
Veterans.” Sherin Decl. § 4. Granting a stay would only further contribute to these veter-

ans’ ongoing harm.

2. Federal Defendants Would Not Be Irreparably Harmed.

Not one of the Federal Defendants’ arguments in support of their irreparable-harm
argument has merit. First, the Federal Defendants claim that they would be forced to ex-
pend “significant funds” to comply with the Court’s orders—allegedly $30 million to erect
and operate 100 units of temporary housing in the near term, and “tens of millions” to
install 650 units of temporary housing by April 2026. Gov’t Br. at 16—17. But the Federal
Defendants provide no explanation for how they arrived at these financial estimates, of-

fering mere speculation. See Dkt. 394-4 (declaration of John Kuhn, who states, without

25

PLAINTIFFS OPPOSITION TO FEDERAL DEFENDANTS MOTION TO STAY PENDING APPEAL

SA225




© o0 31 S o A W N -

[N NG TR N T NG TR NG T NG TR NG T NG T N R e e e N e e T e e e
coO N & U BAWLWDN P, O VW 0 NN U, WWNDY -, O

=N

Case: 24-6576, 11/19/2024, DktEntry: 25.1, Page 229 of 259

Jase 2:22-cv-08357-DOC-KS  Document 405 Filed 11/08/24 Page 27 of 31 Page ID

#:18297

explanation, that the VA will incur these costs). That is not sufficient to sustain an irrepa-
rable-harm argument. Goldie’s Bookstore, Inc. v. Superior Ct. of State of Cal., 739 F.2d 466, 472
(9th Cir. 1984) (“Speculative injury does not constitute irreparable injury.”); Caribbean Ma-
rine Servs. Co. v. Baldrige, 844 F.2d 668, 674 (9th Cir. 1988) (same). And in any event, the
Federal Defendants’ costs (even assuming they are correctly estimated) “are not unreason-
able” or burdensome “in light of the VA’s overall annual budget of approximately $407
billion.” Post-Trial Op. at 22 (emphasis added).’

“Mere injuries, however substantial, in terms of money, time and energy necessarily
expended are not enough.” A/ Otro Lado v. Wolf, 952 F.3d 999, 1008 (9th Cir. 2020) (internal
quotation marks and citations omitted) (“[D]iversion of the [government| agencies’ time,
resources, and personnel from other pressing immigration adjudication and enforcement
priorities due to the need to ask additional questions and possibly review documentary
evidence at bond hearings was minimal evidence of harm to the government.”). The Fed-

eral Defendants

Trump, 957 F.3d 1050, 105960 (9th Cir. 2020) (finding that the “the harm asserted by the

self-inflicted wounds are not irreparable injury.” 1d.; see also Doe #1 v.

government is purely monetary, and ‘monetary injury is not normally considered irrepara-
ble.””). Here, the Federal Defendants’ claim of irreparable harm based on the expenditure
of “significant funds during the pendency of its appeal” is wholly self-inflicted. Gov’t Br.
at 16. As this Court previously found, the problem the VA currently complains of is tragi-
cally one of its own doing. (Post-Trial Op. at 1 (“They contend that any injunctive relief

by the Court would burden the VA financially and deprive them of the flexibility they need

? The Federal Defendants also briefly claim that, if its appeal is successful, “the VA will be
left with potential liability to the parties with which it contracted in the interim to procure
the housing units.” Gov’t Br. at 17 & n.3. But that claim is specious. To date, the %ederal
Defendants’ have approved one preferred vendor, Cavco, which stated that it would deliver
the order for temporary housing units. Dkt. 382 at 26. And the Court understood defense
counsel to represent that VA would pay for it. Id. And regardless, defense counsel repre-
sented that if Cavco is eventually unwilling to deliver the entire order, the Federal Defend-
ants can “source additional vendors.” Id. at 28.
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to solve the complex issue of veteran homelessness. The problem, however, is one of the
VA’s own making.”).)

The Federal Defendants further contend that they would be required to expend
“significant resources” to plan for the construction of 1,800 additional units of permanent
support housing, such as “utility and infrastructure upgrades.” Gov’t Br. at 17. However,
the Court’s order simply calls for a plan within 6 months—planning does not require “sig-
nificant resources,” nor is the Federal Defendants’ claim supported by the record. See Post-
Trial Op. at 36 (“[D]evelop a plan for the construction of an additional 1,800 units of
permanent supportive housing . . .”). Indeed, in light of the failure to timely implement the
2021 Amendment to the Master Plan, the planning resources Defendants complain about
must already be committed to the relief sought since WLALA 2016 also contemplates suc-
cessors to the original master plan. See Public Law 114-226 at §2(g), (1)(1)(C) and (i)(3)).
Moreover, “[T]he VA [long] failed to . .. make essential infrastructure upgrades for utilities
like water, sewer, and stormwaters systems” on the Campus. Post-Trial Op. at 49. How-
ever, they “recently invested over $100 million to upgrade and expand the . . . Campus’s
infrastructure.” Id. And again, as this Court found, most of the sites contemplated for ad-
ditional Permanent Supportive Housing would benefit from that upgrade. Id.; see also id. at
*22 (“As to permanent housing, the Court finds that ample infrastructure exists on campus,
or could be developed in the six-year timeline requested by Plaintiffs.”). What Federal De-
fendants further fail to recognize is that they would retain the benefit from the provision
of temporary supportive housing (including the upgraded infrastructure), regardless of
what happens in their appeal. These are resources and expenditures that the Federal De-
fendants will eventually need to make—the dispute amounts to merely a question of timing
regarding when these housing units are placed. And as noted above, the cost of Federal
Defendants’ delay is the lives of veterans.

In addition, the Federal Defendants claim that they lack the funds from Congress

and in their budget to comply with the Court’s housing orders. Gov’t Br. at 18. But as
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mentioned, the Federal Defendants’ annual budget dwarfs the costs that Federal Defend-
ants allege they will incur. And as the record makes clear, the Federal Defendants have
taken little to no action to “seek|] or request[] additional funding from Congtress with which
to construct housing.” Post-Trial Op. at 51. Any financial shortfall is a problem of the
Federal Defendants’ own making,.

Moreover, the Federal Defendants claim that, to comply with the Court’s orders,
they would have to “divert” funds away from other programs for the “benefit of veterans,”
including for “hospital operations,” which purportedly would cause “more Veterans” to
be “denied care.” Gov’t Br. at 18. But the Court expressly found that constructing the
additional housing “could be completed without disturbing the in-progress development
of ... hospital facilities on campus.” Post-Trial Op. at 22. And it strains the imagination to
see how complying with the Court’s orders equates to “divert|ing]” funds [away from] . ..
the benefit of veterans.” Gov’t Br. at 18. Compliance with the Court’s orders are expressly
for the “principal[] benefit of veterans and their families.” WLALA § 2(a). Federal Defend-
ants’ contention that more veterans could be benefited by staying the Court’s orders is
implausible.

Finally, the Federal Defendants’ claim that complying with the Court’s orders would
“undermine . . . the health and safety of . . . [the] veterans who currently live there,” going
as far as to claim that issuing a stay “while an appeal unfolds would inflict 70 meaningful
harm on Plaintiffs.” Gov’t Br. at 18-19 (emphasis added). But as already discussed, that
could not be further from the case. There is still a lack of “temporary and permanent sup-
portive housing” on the Campus, Post-Trial Op. at 48, and every additional day that the
Federal Defendants fail to comply with the Court’s orders would only further exacerbate
the irreparable harm that veterans are suffering and will suffer.

Nor can the Federal Defendants show that a stay would serve the public interest.
The fourth Nken factor weighs decidedly in Plaintiffs’ favor: not only is it clearly in the
public interest to reduce the number of homeless individuals living on the streets of Los

Angeles, it is also manifestly in the public interest, as a matter of national security, to care
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for those who have come forward to put their lives on the line for this country. 556 U.S.
at 425-206. Federal Defendants cannot seriously contend otherwise.
CONCLUSION
For the foregoing reasons, Plaintiffs respectfully request that the Court deny the

Government’s motion to stay in its entirety.

Respectfully submitted,
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DECLARATION OF JONATHAN SHERIN, M.D., Ph.D.

I, Jonathan Sherin, declare as follows:

1. I am a medical doctor and neurobiologist and have participated in this
litigation as an expert witness and trial witness on behalf of the plaintiff class. I
submit this declaration based on my extensive training and experience which is more
fully described in my expert report and trial testimony and much of which has been
directly related to the VA property in question and the local population of Veterans. In
particular, I was formerly the head of mental health for Los Angeles County, the
largest local mental health department in the nation. I previously oversaw all mental
health programs on the West Los Angeles VA Campus in addition to running mental
health services for the Miami VA Healthcare system, and I was a primary consultant
working alongside Secretary of the VA Robert McDonald and his team to develop the
2016 Master Plan as part of the settlement in Valentini v Shinseki.

2. I submit this declaration in opposition to the misguided and irresponsible
motion of the Federal Defendants for a stay of the Court’s judgment, injunctions and
post-trial orders. I do so because I believe that a stay on the implementation of the
Court’s wise and informed judgment and orders will exacerbate the crisis level
emergency that continues to exist in Los Angeles and will only serve to interfere with
the effort to reduce the daily suffering and deterioration of Veterans who subsist on
the streets. It also undermines, defers and delays work that must be sustained in a
relentless manner going forward to eliminate Veteran homelessness in Southern
California.

3. I respectfully request that the Court consider my expert report, trial
testimony and this declaration in determining a decision regarding the request for the
imposition of a stay.

4. The crisis level emergency of Veteran homelessness must be addressed
now, which I have advocated for in my written and oral reports and spoken about in

public convenings, in the press and live media for many years. I do not believe, and
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we cannot think, that the acute needs of our Veterans living in the streets can be
addressed in a year or two years or even longer according to a timetable that suits the
government systems that have evolved and the staff that struggle each day to operate
them. This crisis must be addressed now. The Court’s judgment and post-trial orders
treating this crisis as a true emergency that requires an emergency response are both
appropriate and measured steps to help alleviate the horrific conditions that are
debilitating and, in some cases, killing homeless Veterans. Without the urgent
implementation of easily accessible, high quality temporary housing that is occupied
with immediacy through relentless outreach and engagement and serviced with
intensive case management and care coordination, more Veterans will face the harsh
conditions and trauma of street living (which will predictably worsen in the coming
winter months), more Veterans will develop mental health issues, addictions and
physical disease, and more Veterans will die in the streets which have been claiming
more lives each year, having more than doubled across the general population of
homeless over the past decade.

5. It is important to recognize that our current systems of care, whether VA
or otherwise, are overwhelmed by demand already and the longer we wait to deliver
treatment to address an illness, the worse the impact of that illness both in terms of
human and financial cost. And as the costs and consequences for those who survive in
the streets get more complex and more costly each year, the chances of getting access
to care and successfully reintegrating back into the community becomes markedly less
likely. Along these same lines, the nature of homelessness has become intractable as
street living is accepted across our communities, and our government, including the
VA, is without an emergency response wherein Veterans who have served our country
have come to settle with the fate of being homeless despite the fact that the
environmental exposure is life-threatening and has severe, long-lasting impacts on
their physical, mental and spiritual health and wellbeing. With the implementation of

the Court’s judgment and the post-trial orders, there is a good chance of preventing
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serious illness and not only saving lives but empowering and recovering the lives of
service members currently languishing in our streets.

6. I am aware, both from professional experience doing street psychiatry in
Hollywood and in Skid Row as well as from data, that the winter months present more
difficult circumstances for the homeless. More homeless die and develop serious
illnesses in the winter months than at other times of the year due to harsh weather
conditions, and LA County’s analysis of deaths among the homeless reveals that, over
the last ten years, the number of homeless individuals who have died on the streets has
more than doubled. Although this horrible statistic is derived from the homeless
population in general, there is no reason to believe that the death rate among homeless
Veterans is substantially different.

7. I have read and considered the memorandum and declarations of various
VA personnel in support of the motion for a stay. Though several statements are
suspect and the tenor of others incomprehensible coming from professionals dedicated
to “care for him who shall have borne the battle,” I would like to address a couple of
specific items that | read in the declarations of VA officials and others who assert that
there is no need for temporary housing on the West LA VA campus, that there is
ample room in existing shelter and temporary beds for any Veteran who wants
housing, that housing is accessible same day to Veterans in need, and that proceeding
with even 100 temporary housing units would cause irreparable harm to the VA.
These positions are flawed when it comes to the reality in the street for several
important reasons and ignore the core issue at the center of this entire case: irreparable
harm is being caused to our Veterans in the streets every day of every year, and there
is an inexcusably inadequate urgency, nay emergency, in taking care of their
wellbeing as top priority, full stop.

8. First, the long-standing emergency of Veteran homelessness will never
be eradicated if it is based on the premise that Veterans must find their own way to

temporary housing that is available. In fact, providing transportation alone is not
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sufficient no matter how robust the available number of vehicles. Further, it’s difficult
in practice for Veterans to access housing and/or shelter even when outreach workers
are assisting them because people living on the streets are often suffering from various
challenges including not only healthcare afflictions but also major mistrust of various
institutions and organizations that have let them down or been (felt) traumatizing in
the past. To this point, many individuals living homeless on the streets are doing so
because, at least in part, they are not able to tend to their own affairs. Placing on them
the burden of finding and/or organizing their own access to housing sidesteps the core
problem. Further, the quality of the shelter and/or housing is paramount in improving
the likelihood that coming off the street occurs and becomes sustainable as an interim
solution. The idea that “winter shelters” are equivalent to high quality modular homes
set up in a cluster and functioning as a community is off base and speaks to the
disconnect between the supply (VA) and the demand (chronic homeless Veteran).

9. Second, the problem of outreach and engagement as noted above, which
the trial testimony of some VA personnel made clear, is that the VA, for decades, has
come up short across its outreach, engagement and case management efforts,
regardless of its best intentions. A case in point has been the HUD VASH program
which continues to underperform to this day despite numerous charges to fix it and
reinvigorate it. In addition, the VA has failed to provide adequate temporary housing
on the campus. And, even today, only this lawsuit and the Court’s judgment and
orders has brought the issue of temporary supportive housing to the fore. Before this
case, VA had no plan whatsoever for temporary supportive housing other than the
shed program which was largely imposed on VA and funded by others. In addition,
VA has failed in its efforts to place homeless Veterans in housing in the community.
The trial evidence from the representative of the Housing Authority of the City of Los
Angeles concerning the lack of referrals to housing agencies is indisputable proof of

the failures of VA to reach into the homeless Veteran community to eradicate
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homelessness. That witness made clear that the principal reason for the lack of
deployment of available HUD-VASH vouchers was the lack of referrals from the VA.

10.  Third, VA officials and others assert that the Domiciliary program
provides temporary housing on the VA campus. However, the Domiciliary program
1s not a temporary housing program (which is low barrier and low demand by
definition) but instead a high barrier, high demand transitional treatment program
designed to rehabilitate a certain population of Veterans who meet strict qualifications
to enter the program. As such, it is misleading to characterize the Domiciliary beds as
available for these purposes. It is noteworthy that a large number of Domiciliary beds
sit empty night after night for various reasons that likely include inadequate outreach
and referral streams, a plethora of exclusion criteria as above, and perhaps, most
concerning, a lack of staffing. I am aware of these challenges and others because of
my time as mental health lead for the entire West LA VA campus at which time |
made it a priority to bring the daily census from under 175 to over 225. Though
successfully achieved through a variety of strategies, including the recruitment of a
proactive medical director, it was a constant struggle that consumed too much of my
time despite the fact that the need outstripped the underutilized supply.

11.  Fourth, VA officials and others reel off numerous physical plant
priorities and needs for upgrades that must take precedent to keep the VA in good
shape, including costly endeavors that are necessary to keep up with state of the art
practice and moving of operations to new sites to optimize efficiencies and avoid
future infrastructural problems. Were those the same principles applied when the solar
panels were installed all over the campus years ago, as an example, while Veterans
remained unhoused at the same time? While there is no question that the VA system is
deteriorating and requires upkeep (and, some might argue, a full on enterprise-wide
reengineering initiative to trim down bureaucratic focus and expand client focus),

Veterans keep on deteriorating and dying in the streets; as human beings, it would
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seem that protecting and preserving them above and beyond the buildings and boilers
and budgets would be a focus in these declarations.

12.  Fifth, VA officials and others cite the interference of the noise and
obstruction from the construction of new, temporary housing communities to campus
access across the board and the potential threat to the wellbeing of those experiencing
vulnerabilities such as mental illness and addictions. While these points are relevant,
how is it that the Metro project which continues to totally obscured the campus’ visual
landscape, obliterate the primary parking lot for clinical services, and ignores the
recommendations of the original Master Plan for placement just east of the parking lot
(the Metro project was initiated after the 2016 settlement with Secretary of the VA)
has been going full bore?

13.  Sixth, VA officials stake much of their need for a stay to avoid
irreparable harm to the department based on fiscal grounds only. While the fiscal
realities are obviously critical, what if anything has been done by local, regional and
federal VA to lobby Congress for more money to pay for the West LA VA Campus
rebuild? Along these lines, what has been done to explain to and lobby Congress for
an expanded scope outside of traditional clinical services to help VAGLAHS access
adequate resources that will address the health and wellbeing of homeless Veterans in
LA, let alone the actual lives of homeless Veterans in LA, by paying for and providing
housing?

14.  Contrary to the expressed views of VA officials and others, the Court’s
judgment and post-trial orders will actually begin to address and repair decades of
failed housing and program development, the neglect of Veterans languishing in the
street and the lack of taking an emergent leadership approach to addressing human
need rather than a management of VA asset approach that characterizes the VA at the
national, regional and local level. Let that process begin now, immediately, with the

placement of 100 temporary housing on the campus as an expression of shared
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commitment and partnership between advocates and the government in the interest of
our Veterans who deserve nothing less.

I declare under penalty of perjury under the laws of the United States that the
foregoing is true and correct.

Executed this 7th Day of November 2024 at Los Angeles, California.

7 i/

Jonal"ﬁan Sherin, MD ., PhD
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DECLARATION OF ROBERT REYNOLDS

I, Robert Reynolds, declare as follows:

1. I am over the age of eighteen, and I have personal knowledge of the facts
stated in this declaration and would so testify if called.

2. I have been involved with this lawsuit since its inception. I testified at trial
as a witness for Plaintiffs, and incorporate that testimony here. I attended every day of
trial, and since the Court issued its Post Trial Opinion, I have attended each of the
Court’s hearings on injunctive relief. I am in regular contact with VA personnel and
Plaintiffs’ experts regarding the implementation of the Court’s orders on the WLA
Grounds.

3. I am a military veteran. I served in the United States Army from 2006 to
2010. I deployed to Iraq in 2007, where I was stationed for ten months in an infantry unit
in Baghdad. I received a Combat Infantryman Badge, awarded to infantrymen who have
directly participated in active ground combat. I have a 100% service-connected disability
rating for PTSD.

4. For the past five years, I have been intimately involved with the homeless
veteran population in Los Angeles. As a volunteer advocate, I have worked directly with
hundreds of homeless veterans who are seeking treatment and housing at the West Los
Angeles VA Grounds, many of whom have severe mental and physical disabilities such as
traumatic brain injury, severe mental illness, PTSD, and addiction.

5. Since July 2023, I have worked as an independent contractor for the
consulting firm Concourse Federal. As part of a Concourse contract with the VA, I work
with the VA’s Community Engagement and Reintegration Services team, or CERS,
which is VA’s homeless program serving five counties in the Greater Los Angeles
catchment area.

0. I am not a VA employee, but I am in daily communication with CERS staff
about homeless and disabled veterans in Los Angeles. Specifically, I provide direct

assistance to veterans with getting into VA housing and treatment programs on the WLA
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Grounds and staying in those programs, and I consult with VA leadership about how
CERS can better serve homeless and disabled veterans. I bill approximately 30 hours of
work for Concourse per week.

7. Beyond my work as an independent contractor, I still work many more
hours each week to assist homeless and disabled veterans on a volunteer basis.

8. My work as an advocate for homeless veterans stems from my personal
experience. After my Army service, I worked as a firefighter and EMT in California for
several years. However, I still struggled with the impact of my service in Irag—what I
later came to understand as post-traumatic stress disorder. In 2018, my PTSD was bad
enough that I had to quit my job, and I later lost my home. I was homeless for several
months in the San Luis Obispo area, sleeping either in my car or on friends’ couches.

9. Eventually, a fellow veteran recommended that I seek PTSD treatment at
the West Los Angeles VA Medical Center, specifically at the VA’s Domiciliary, which
offers residential treatment for conditions including PTSD. I took his advice, and in late
2018, I went with my service dog to the WLA Grounds.

10. At the WLA Grounds, a VA social worker informed me that the
Domiciliary did not allow service animals. Rather than give up my service dog, I left the
VA Grounds and immediately encountered a group of homeless veterans camped just
outside the VA property. With nowhere else to go, I spent the night with them on the
street.

11.  Despite my continued requests to be admitted to the Domiciliary with my
service dog, I remained homeless in Los Angeles for several months. During this time, I
met dozens of other veterans who were seeking treatment and housing on the WLA
Grounds.

12. After an inquiry by Congressmen Ted Lieu’s office into the Domiciliary’s
policy on service animals, I was finally able to start PTSD treatment on the combat track
at the Domiciliary in the summer of 2019. I completed treatment at the Domiciliary in

April 2020.
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13. When I left the Domiciliary, I spent the next eighteen months working full-
time on a volunteer basis with veterans who were living on the street directly outside the
WLA Grounds in an encampment that became known as Veterans’ Row. I met hundreds
of homeless and disabled veterans who sought treatment or housing on the West LA
Grounds, and many were turned away by the VA due to a lack of temporary shelter and
permanent housing. This experience was the beginning of my advocacy for homeless
veterans in Los Angeles, which I have continued to this day.

The Emergency Need for More Housing on the WLA Grounds

14. I understand that the VA is contending that there is no demand for housing
on West VA Grounds. I've heard the same claim from VA personnel since I started my
advocacy work in 2019, and I heard VA personnel say the same at trial. It is not true.
Based on my extensive work with homeless veterans seeking housing near the West LA
VA Medical Center, I know there is significant, urgent need and constant demand for
more housing on the WLA Grounds.

15.  In the past five years, I have witnessed the construction of housing on the
WLA Grounds proceed at a glacial pace, despite VA’s stated intention in its 2016 Master
Plan to build 1200 permanent supportive housing units on the WLA Grounds, 770 of
which would be completed by 2022. And the VA would not have even made that
commitment without the 2011 Valentini lawsuit—before | alentini, there was no
supportive housing on the WLA Grounds or even a plan to build.

16.  In 2020, before this lawsuit was filed, there were still no permanent
supportive housing units on the WILA Grounds for veterans under 55 years old. When
this case was filed in November of 2022, and even at the point trial started in August of
2023, there were only 233 units of Permanent Supportive Housing on the WLA
Grounds. The delays have been incredibly disappointing to witness, given the acute
suffering of so many homeless disabled veterans in Los Angeles. Every day a veteran is

homeless results in a deterioration of their mental and physical health.
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17. Currently, VA has only 307 permanent supportive housing units on the
WILA Grounds, with functionally no vacancies unless a veteran is evicted or dies. I am
contacted by veterans on weekly basis asking to get into permanent housing on the WLA
Grounds.

18.  There are still thousands of homeless veterans in Los Angeles, many of
whom have disabilities such as traumatic brain injury and severe mental illness. This
includes disabled veterans who, due to their service-connected disability compensation,
were excluded from project-based housing on the WLA Grounds based on their income
on account of VA policies and practices. The Court found that exclusion to be unlawful
disability discrimination, but many veterans with a 100% service-connected disability are
still homeless.

19. Many homeless veterans in Los Angeles do not even know that housing on
the WLLA Grounds could be an option. The VA has never operated a proper outreach
program to identify and inform homeless veterans about the availability of supportive
housing on the grounds that would provide accessibility to the first rate medical care
available at the Medical Center. I work with VA’s outreach staff, and while I know they
genuinely care for homeless veterans, there are not nearly enough of them for an
effective outreach program. I personally have met with severely disabled veterans within
a reasonable radius of the Medical Center, living in squalor in horrific encampments, who
did not know such housing was possible and had never been visited by a VA employee or
peer to facilitate their coming off the streets. As I have stated, this is because so little
housing is available and because the VA has no more than a dozen or so outreach
workers, only a few of which are veterans. A stay of the Court’s order will suspend VA’s
increase of this desperately needed staffing.

20.  Beyond the thousands of currently homeless veterans in the Los Angeles
area, there are additional veterans who are currently housed but lack meaningful access to
their medical benefits due to their location and the lack of supportive services. For many

veterans with disabilities, it is extremely difficult to access medical care at the West LA
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VA Medical Center without nearby supportive housing. Placement in apartments far
from the Medical Center, in locations like Pomona (46 miles) or Lancaster (65 miles)
often creates fundamentally insurmountable barriers to accessing specialized care in West
LA. In my experience, many disabled veterans who are placed in housing far from the
WLA Medical Center fall back into homelessness because they are not accessing the
treatment and supportive services they need. I have known disabled veterans who gave up
housing far away from the West LA Grounds because they had such difficulty accessing
essential healthcare from a distance.

21.  Isaw VA’s contention that transportation services compensate for the lack
of housing on the WLA Grounds. This is not true. First, transportation services that take
homeless veterans to temporary housing do not solve the problem of /uck of temporary
housing on or near the WLA Grounds. Second, the Brentwood School shuttle service
only operates on the West LA Grounds, so it does not help a veteran who is not already
physically on campus. Third, even if VA offers some kind of transportation assistance for
veterans traveling to the WLA Medical Center for medical appointments, this is not a
cure-all for severely disabled veterans, who often struggle with the most basic day-to-day
tasks, let alone arranging and navigating transportation to the WLA Grounds on a regular
basis.

22. I have witnessed firsthand the extraordinary harm that homelessness causes
veterans, particularly disabled veterans. Without a safe place to live, many veterans
experience significant mental and physical deterioration and exacerbation of existing
mental and physical disabilities. Homelessness is also a major bartier to accessing
healthcare. Multiple VA witnesses testified to this fact at trial.

23.  In many cases, homelessness proves fatal—I have known veterans with
disabilities who died living on the streets of Los Angeles.

24.  'The winter season in Los Angeles is particularly challenging for unhoused
veterans, as it increases the risk of physical conditions like hypothermia. Rain and

flooding can also ruin makeshift shelters and damage essential possessions like
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paperwork that proves benefits eligibility, or cell phones that enable communication with
social workers.

25.  There is no temporary housing on the WLA Grounds that is intended for
veterans to live in until more permanent supportive housing units are constructed. VA
has the Care, Treatment, and Rehabilitation Service program (CTRS), which offers tiny
shelters for veterans to live in. However, these 8-by-10-foot sheds are not intended for
long-term occupancy. VA’s preferred occupancy period for these units is no more than
60 to 90 days. In addition, many veterans with physical disabilities—including those who
use wheelchairs—have difficulty living in these small units, which have no bathroom or
kitchen. Demand for CTRS units consistently exceeds capacity. I regularly work with
veterans who are waiting to get into the program.

26.  There is also limited congregate care shelter available on the WLA Grounds,
in programs like A Bridge Home. However, like CTRS, that shelter is not a permanent
living arrangement. In addition, many veterans are reluctant to live in a congregate care
setting where they lack the privacy and security that an individual living unit affords. This
is especially true for veterans with mental health issues such as PTSD or schizophrenia.

27. I have seen floor plans and renderings of the modular housing units
proposed for VA procurement, and they are suitable to meet the urgent needs of many
homeless and disabled veterans. They are desperately needed. These modular units offer
adequate privacy and space to facilitate reintegration and healing in a safe, dignified living
arrangement.

28.  Itis incredibly discouraging to hear the VA’s claim that following the
Court’s orders, including building temporary housing units on the WLA Grounds, would
cause “irreparable harm.” More housing on the WLA Grounds would change veterans’
lives—save their lives. For years, homeless veterans have witnessed VA’s extremely slow
progress constructing housing on the WLA Grounds, despite VA’s promises. Those
promises remain unfulfilled. Now, the VA has the opportunity to work with Plaintiffs to

get veterans housed faster—now. The VA says it is committed to ending veteran
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homelessness—veterans want to see the VA take the steps that the Court determined
after consultation with VA personnel and leading experts in Los Angeles are needed
immediately to accomplish that goal. If veteran lives are to be saved and health restored
as much as possible, then there can be no delays.

I declare under penalty of perjury under the laws of the United States that the
foregoing is true and correct.

Executed this 7 Day of November, 2024 at Los Angeles, California.

Robert Reynolds
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1 Declaration of Benjamin F. Henwood, Ph. D., MSW

2 | 1, Benjamin F. Henwood, hereby declare:

3 1. 1 am the Albert G. and Frances Lomas Feldman Professor of Social Policy

4 and Health at the University of Southern California (USC) where | am the

5 Director of the Center for Homelessness, Housing and Health Equity at the

6 USC Suzanne Dworak-Peck School of Social Work and the co-director of the

7 Homeless Policy Research Institute at the USC Sol Price School of Public

8 Policy. In these capacities, | engage in research on service and housing

9 models for adults experiencing homelessness and serious health conditions
10 including mental illness and addiction. | was a co-principal Investigator of
11 two recent studies about homeless veterans in Los Angeles that was a
12 collaboration with colleagues at the Rand Corporation. | testified as an expert
13 on homelessness at the trial this matter where | described my credentials,
14 research, and experience. My Curriculum Vitae was admitted as an exhibit.
15 2. | have reviewed the mortality rates by months for people experiencing
16 homelessness (PEH) over a four year period (2020-2023) in Los Angeles. |
17 relied on data from the LA County Office of Medical Examiner and
18 California state death records. The evidence is that there were noticeable
19 increases in December/January and July/August with the December/January
20 months the worse for mortality risks.
21 3. In Los Angeles generally, according to recent data (combined years 2021 and
22 2022), people experiencing homeless were almost four times more likely to
23 die than the general population. This mortality rate has increased since it was
24 first analyzed for the combined years of 2017 to 2019, when PEH were
25 slightly under three times more likely to die.
26 4. These findings support my research and testimony and that of experts in the
27 field and others testifying at the trial that housing is health care.
28
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5. I have also served as the methodological lead for the Greater Los Angeles
Homeless Count since 2017, which is the largest unsheltered count of adults
in the United States. We referred 24 Veterans for housing to the VA in
partnership with the West LA VA Campus between December 2023 and
March 2024 as part of our annual demographic survey. To my knowledge,

only 2 ended up in permanent housing.

| declare under penalty of perjury under the laws of the United States that the

foregoing is true and correct.

Executed this 1st Day of November 2024 at Los Angeles, California.

Benjamin F. Henwood, Ph. D., MSW
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UNITED STATES DISTRICT COURT
FOR THE CENTRAL DISTRICT OF CALIFORNIA

JEFFREY POWERS, et al.,
Case No.: 2:22-cv-08357-DOC-KS

Plaintiffs,
VS. Hon. David O. Carter
DENIS RICHARD MCDONOUGH, in | DECLARATION OF ROMAN
his official capacity, Secretary of SILBERFELD IN SUPPORT OF
Veterans Affairs, et al., PLAINTIFFS’ OPPOSITION TO
DEFENDANTS’ MOTION TO STAY
Defendants,

BRIDGELAND RESOURCES, LLC,

Intervenor.
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DECLARATION OF ROMAN M. SILBERFELD

I, Roman M. Silberfeld declare as follows:

1. I am an attorney duly admitted to practice before this Court. [ am a
partner with Robins Kaplan LLP, attorneys of record for Plaintiffs and the certified
Class. I have personal knowledge of the facts stated in this declaration and could and
would competently testify to the matters stated herein, if called upon to do so.

2. From and after September 25, 2024 through and including October 28,
2024, the Court has conducted a series of hearings, all of which have focused on the
implementation of the Court’s order that a number of temporary supportive housing
units be placed on the VA campus within approximately 90-120 days. I have
participated in all of those hearings and have engaged with representatives from VA,
Plaintiffs’ trial experts, and private consultants with expertise in construction,
infrastructure, design and manufacture of modular housing, both at the hearings and in
private meetings and a site visit to discuss a process and details for the placement of
temporary supportive housing in the near term on the West LA VA campus. The
purpose of this work was to address the facts found by the Court at the trial in this
matter that there are some 3,000 unhoused veterans on the streets of Los Angeles, and
there is insufficient supportive housing available with accessibility to necessary
mental and physical health care services at the West LA VA Medical Center or
otherwise throughout the community. This is an urgent need at all times, but, as the
Court’s emergency orders and factual findings underscored, the importance of getting
the unhoused veterans off the streets and into supportive housing is especially acute as
we enter the winter months when mortality and deterioration of the mental and
physical conditions of the unhoused increase.

3. The first task in this process was the identification of suitable sites for the
placement of temporary supportive housing. This process culminated in the creation of
a map which is marked as Exhibit 251 and attached hereto as Exhibit A. (See ECF No.

341.) This map identifies four parcels on the VA campus. These parcels are parcel
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4A, 5,7 and Magenta B. After full discussion with VA personnel, experts and
consultants and including the Court’s comments and concerns, these four parcels were
identified as the best sites for the initial placement of temporary supportive housing.
VA personnel, including Chelsea Black, Andrew Strain and Robert Merchant,
participated fully in this collaborative process and had the full opportunity to express
their points of view and concerns as to each and all of these parcels. The parcels
selected met the following criteria: they could accommodate between 20 and 50 units
of temporary supportive housing, they were readily accessible to mental and physical
health care services required for disabled veterans, and placement of housing could be
rapidly accomplished based on the access to infrastructure and utilities. The
placement of the temporary supportive housing units on these parcels would also not
interfere with ongoing operations and construction on the West LA VA campus. |
discuss this more fully below.

4. The next task in this process was the identification of vendors and
manufacturers who could provide housing units that met certain minimum
requirements such as a unit size of approximately 400 square feet, separate living and
sleeping areas and outdoor space for small gardens and recreation. There are currently
no units of temporary supportive housing on the 388-acre West LA VA campus, nor
plans by the VA to provide such units. There are no available permanent supportive
housing units on the campus. This was done, and a company named CAVCO was
selected as the manufacturer who had a suitable product, a product that could be
delivered on time and at a reasonable price. VA personnel were involved in the
manufacturer selection process and VA personnel, principally Chelsea Black, outlined
for the Court and parties all of the VA requirements to procure these temporary
housing units. As of this declaration, it is believed that VA has all the information
and documentation it needs to effectuate a purchase order for 100 temporary housing

units from CAVCO.

3

DECLARATION OF ROMAN M. SILBERFELD

95558378.1

SA252




0 N (@)}

O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case: 24-6576, 11/19/2024, DktEntry: 25.1, Page 256 of 259

Tase 2:22-cv-08357-DOC-KS  Document 405-4  Filed 11/08/24 Page 4 of 7 Page ID

#:18324

5. The next task in this process was the specific evaluation of the four
parcels for the purpose of assessing the availability of wet and dry utilities, and the
overall work necessary to bring services to the sites in sufficient quantity such that the
housing units could be operational and occupied. This part of the process was
undertaken through the exchange of information with VA in compliance with the
Court’s emergency orders and culminated in a site visit on October 28, 2024. At that
site visit, which was attended by a group of approximately 15 consultants and VA
personnel, it was agreed that sites 7 and Magenta B had sufficient sewer, water and
electrical power capability to service the units on these parcels. In fact, a discussion
was held about potentially expanding parcel 7 and that expansion was possible within
the parameters of the available infrastructure that exists in that area. VA personnel
participated fully in this site visit and agreed that the placement of temporary housing
on parcels 7 and Magenta B posed no insurmountable hurdles. The site visit to parcel
4A disclosed that infrastructure, while present in the area, would involve longer runs
of wet and dry services.

6. VA personnel have estimated their ability to provide services and
security to the 100 temporary housing units contemplated on the campus initially. VA
personnel have not said that it is not possible to provide these services.

7. VA personnel have assessed the maintenance costs associated with 100
temporary supportive housing units and have not stated that the maintenance costs are
an insurmountable burden to the agency.

8. The next phase of work is a detailed site visit with ground penetrating
radar and the drilling of core samples to identify the precise locations of sewer, water,
electrical, gas and telecommunication lines. A request has been made to VA to permit
this work to commence.

9.  All of this work, which is only summarized here, has involved hundreds
of hours of professionals’ time and the input of dozens of individuals from both sides

of this litigation.
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10.  Itis clear that all parties and their consultants agree that the goal of
placing 100 temporary housing units in the near term is both possible and achievable
within 90-120 days and that there are no impediments to the goal being realized.
Plaintiffs’ consultants estimate the cost of 100 units of temporary housing to be
approximately $15 million

11.  The facts set forth herein are personally known to me and I would and
could testify to these facts if called upon to do so.

I declare under penalty of perjury under the laws of the United States that the
foregoing is true and correct.

Executed this 8th Day of November 2024 at Los Angeles, California.

/s/ Roman M. Silberfeld
ROMAN M. SILBERFELD
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EXHIBIT A
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